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SECOND SUBSTI TUTE HOUSE BI LL 2292

AS AMVENDED BY THE SENATE

Passed Legislature - 2006 Regul ar Session

State of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on
By House Conmmttee on Judiciary (originally sponsored by
Representatives Lantz, Cody, Canpbell, Kirby, Flannigan, WIIians,

Linville, Springer, dibborn, Wod, Fronmhold, Mrrell, Hunt, Moeller
Geen, Kilnmer, Conway, OBrien, Sells, Kenney, Kessler, Chase,
Upt hegrove, O nsby, Lovick, MCoy and Sant 0s)

READ FI RST TI ME 01/ 18/ 06.

AN ACT Relating to inproving health care by increasing patient
safety, reducing nedical errors, reformng nedical mal practice
i nsurance, and resolving nedical malpractice clains fairly wthout
i nposing mandatory limts on damage awards or fees; anending RCW
5.64.010, 4.24.260, 18.71.015, 18.130.160, 43.70.075, 43.70.510,
42.56. 400, 48.18.290, 48.18.2901, 48.18.100, 48.18.103, 48.19.043,
48. 19. 060, 4.16.190, 7.70.100, and 7.70.080; reenacting and anending
RCW 42.17.310 and 69.41.010; reenacting RCW 4.16.350; adding new
sections to chapter 7.70 RCW adding a new section to chapter 48.18
RCW adding a new chapter to Title 70 RCW adding a new chapter to
Title 48 RCW adding a new chapter to Title 7 RCW creating new
sections; prescribing penalties; providing an effective date; and
provi di ng an expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that access to safe,
af fordabl e health care is one of the nost inportant issues facing the
citizens of Washington state. The legislature further finds that the
rising cost of nedical nalpractice insurance has caused sone
physi cians, particularly those in high-risk specialties such as

p. 1 2SHB 2292. SL
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obstetrics and energency room practice, to be unavail able when and
where the citizens need themthe nost. The answers to these probl ens
are varied and conplex, requiring conprehensive solutions that
encourage patient safety practices, increase oversight of nedical
mal practice insurance, and making the civil justice system nore
under st andabl e, fair, and efficient for all the participants.

It is the intent of the legislature to prioritize patient safety
and the prevention of nedical errors above all other considerations as
| egal changes are nmade to address the problem of high malpractice
i nsurance prem uns. Thousands of patients are injured each year as a
result of nedical errors, many of which can be avoided by supporting
health care providers, facilities, and carriers in their efforts to
reduce the incidence of those mstakes. It is also the legislature's
intent to provide incentives to settle cases before resorting to court,
and to provide the option of a nore fair, efficient, and streanlined
alternative to trials for those for whom settl enment negoti ati ons do not
wor k. Finally, it is the intent of the legislature to provide the
i nsurance comm ssioner with the tools and information necessary to
regul ate nedi cal nal practice insurance rates and policies so that they
are fair to both the insurers and the insured.

PART | - PATI ENT SAFETY

Encouragi ng Patient Safety Through Comruni cations Wth Patients

Sec. 101. RCW 5.64.010 and 1975-'76 2nd ex.s. ¢ 56 s 3 are each
anended to read as foll ows:

(1) In any civil action against a health care provider for personal
injuries which is based upon alleged professional negligence ((and

hich i ey

2SHB 2292. SL p. 2
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representativer)), or in any arbitration or nediation proceeding

related to such civil action, evidence of furnishing or offering or
prom sing to pay nedical, hospital, or simlar expenses occasi oned by
an injury is not adm ssible ((te—provetabiityforthetniury)).

(2)(a) In a civil action against a health care provider for
personal injuries that is based upon alleged professional negligence,
or in any arbitration or nediation proceeding related to such civil
action, a statenent, affirmation, gesture, or conduct identified in (b)
of this subsection is not adm ssible as evidence if:

(i) It was conveyed by a health care provider to the injured
person, or to a person specified in RCW 7.70.065 (1)(a) or (2)(a)
within thirty days of the act or omssion that is the basis for the
al l egation of professional negligence or within thirty days of the tine
the health care provider discovered the act or onmission that is the
basis for the allegation of professional negligence, whichever period
expires later; and

(ii) It relates to the disconfort, pain, suffering, injury, or
death of the injured person as the result of the alleged professional
negl i gence.

(b) (a) of this subsection applies to:

(i) Any statenent, affirmation, gesture, or conduct expressing
apology, fault, synpathy, conm seration, condolence, conpassion, or a
general sense of benevol ence; or

(i1) Any statenent or affirnmation regarding renedial actions that
may be taken to address the act or om ssion that is the basis for the
all egation of negligence.

p. 3 2SHB 2292. SL
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Encour agi ng Reports of Unprofessional Conduct or Lack of
Capacity to Practice Safely

Sec. 102. RCW4.24.260 and 1994 sp.s. ¢ 9 s 701 are each anended
to read as foll ows:

REW ) Any nenber of a health profession listed under RCW 18. 130. 040

who, in good faith, nakes a report, files charges, or presents evidence
agai nst anot her nenber of ((t+het+)) a health profession based on the
cl ai red ((Hreorpetency—or—gross—m-seonduet)) unprofessional conduct as
provided in RCW 18.130.180 or inability to practice with reasonable
skill and safety to consuners by reason of any physical or nental
condition as provided in RCW 18.130.170 of such person before the

( ( asaVa a y a¥a¥a a¥aaas 0oNn—e a had nde hant o Q

pharraey—under—ROWM18-64-160)) agency, board, or conmm ssion responsible
for disciplinary activities for the person's profession under chapter
18. 130 RCW shall be immune fromcivil action for damages arising out
of such activities. A person prevailing upon the good faith defense
provided for in this section is entitled to recover expenses and
reasonabl e attorneys' fees incurred in establishing the defense.

Medi cal Quality Assurance Comm ssion Consuner Menbership

Sec. 103. RCW 18.71.015 and 1999 c 366 s 4 are each anended to
read as foll ows:

The Washington state nedical quality assurance commssion is
established, consisting of thirteen individuals |icensed to practice
medi cine in the state of Washi ngton under this chapter, two individuals
who are |icensed as physician assistants under chapter 18.71A RCW and
((feur)) six individuals who are nenbers of the public. At |least two
of the public nenbers shall not be fromthe health care industry. Each
congressional district now existing or hereafter created in the state
must be represented by at | east one physician nenber of the conm ssion.
The terns of office of nmenbers of the comm ssion are not affected by
changes in congressional district boundaries. Public nmenbers of the
comm ssion may not be a nmenber of any other health care |icensing board
or comm ssion, or have a fiduciary obligation to a facility rendering

2SHB 2292. SL p. 4
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health services regulated by the comm ssion, or have a material or
financial interest in the rendering of health services regulated by the
conmi ssi on.

The menbers of the comm ssion shall be appointed by the governor.
Menmbers of the initial conm ssion nay be appointed to staggered terns
of one to four years, and thereafter all terns of appointnent shall be

for four years. The governor shall consider such physician and
physi ci an assi stant nmenbers who are reconmended for appointnment by the
appropriate professional associations in the state. In appointing the

initial nmenbers of the conmssion, it is the intent of the |legislature
that, to the extent possible, the existing nenbers of the board of
nmedi cal exam ners and nedi cal disciplinary board repeal ed under section
336, chapter 9, Laws of 1994 sp. sess. be appointed to the comm ssion.
No nmenber may serve nore than two consecutive full ternms. Each nenber
shall hold office until a successor is appointed.

Each nenber of the comm ssion nust be a citizen of the United
States, nust be an actual resident of this state, and, if a physician,
must have been licensed to practice nedicine in this state for at | east
five years.

The comm ssion shall neet as soon as practicable after appointnent
and elect officers each year. Meetings shall be held at |east four
times a year and at such place as the conm ssion determ nes and at such
other times and places as the comm ssion deens necessary. A mgjority
of the comm ssion nenbers appointed and serving constitutes a quorum
for the transaction of comm ssion business.

The affirmative vote of a majority of a quorumof the commssion is
required to carry any notion or resolution, to adopt any rule, or to
pass any neasure. The conm ssion may appoi nt panels consisting of at
| east three nenbers. A quorumfor the transaction of any business by
a panel is a mnimmof three nenbers. A mgjority vote of a quorum of
the panel is required to transact business delegated to it by the
conmi ssi on.

Each nenber of the conm ssion shall be conpensated in accordance
with RCW 43.03.265 and in addition thereto shall be reinbursed for
travel expenses incurred in carrying out the duties of the comm ssion
in accordance with RCW 43.03.050 and 43.03. 060. Any such expenses
shal |l be paid fromfunds appropriated to the departnent of health.

p. 5 2SHB 2292. SL
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Whenever the governor is satisfied that a nenber of a conm ssion
has been guilty of neglect of duty, msconduct, or nualfeasance or
m sfeasance in office, the governor shall file with the secretary of
state a statenent of the causes for and the order of renoval from
office, and the secretary shall forthwith send a certified copy of the
statenment of causes and order of renoval to the |ast known post office
address of the nenber.

Vacancies in the nenbership of the comm ssion shall be filled for
t he unexpired term by appoi ntnment by the governor.

The nenbers of the conmm ssion are inmmune from suit in an action
civil or crimnal, based on its disciplinary proceedings or other
official acts performed in good faith as nenbers of the conm ssion.

Whenever the workload of the conm ssion requires, the comm ssion
may request that the secretary appoint pro tenpore nenbers of the
comm ssion. \When serving, pro tenpore nenbers of the comm ssion have
all of the powers, duties, and imunities, and are entitled to all of
the enolunments, including travel expenses, of regularly appointed
menbers of the conm ssion.

Heal th Care Provider Discipline

Sec. 104. RCW 18.130.160 and 2001 ¢ 195 s 1 are each amended to
read as follows:

Upon a finding, after hearing, that a |icense holder or applicant
has comm tted unprofessional conduct or is unable to practice wth
reasonabl e skill and safety due to a physical or nental condition, the
disciplining authority may consider the inposition of sanctions, taking
into account any prior findings of fact under RCW 18.130.110, any
stipulations to informal disposition under RCW 18.130.172, and any
action taken by other in-state or out-of-state disciplining
authorities, and issue an order providing for one or any conbi nation of
the fol |l ow ng:

(1) Revocation of the license;

(2) Suspension of the license for a fixed or indefinite term

(3) Restriction or limtation of the practice;

(4) Requiring the satisfactory conpletion of a specific program of
remedi al education or treatnent;

2SHB 2292. SL p. 6
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(5) The nonitoring of the practice by a supervisor approved by the
di sci plining authority;

(6) Censure or reprinmand;

(7) Conpliance with conditions of probation for a designated period
of tine;

(8) Paynent of a fine for each violation of this chapter, not to
exceed five thousand dollars per violation. Funds received shall be
pl aced in the health professions account;

(9) Denial of the license request;

(10) Corrective action;

(11) Refund of fees billed to and collected fromthe consuner;

(12) A surrender of the practitioner's license in lieu of other
sanctions, which nust be reported to the federal data bank.

Any of the actions under this section may be totally or partly

stayed by the disciplining authority. In determ ning what action is
appropriate, the disciplining authority nust first consider what
sanctions are necessary to protect or conpensate the public. Only

after such provisions have been made may the disciplining authority
consider and include in the order requirenments designed to rehabilitate
the license holder or applicant. Al costs associated with conpliance
with orders issued under this section are the obligation of the |icense
hol der or applicant.

The |icensee or applicant may enter into a stipulated disposition
of charges that includes one or nore of the sanctions of this section,
but only after a statenment of charges has been issued and the |icensee
has been afforded the opportunity for a hearing and has el ected on the
record to forego such a hearing. The stipulation shall either contain
one or nore specific findings of unprofessional conduct or inability to
practice, or a statenment by the |licensee acknow edgi ng that evidence is
sufficient to justify one or nore specified findings of unprofessional
conduct or inability to practice. The stipulation entered into
pursuant to this subsection shall be considered formal disciplinary
action for all purposes.

| ncreasing Patient Safety Through
Di scl osure and Anal ysis of Adverse Events

p. 7 2SHB 2292. SL
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NEW SECTION. Sec. 105. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Adverse health event" or "adverse event" neans the list of
serious reportable events adopted by the national quality forum in
2002, in its consensus report on serious reportable events in health
care. The departnent shall update the list, through adoption of rules,
as subsequent changes are nade by the national quality forum The term
does not include an incident.

(2) "Anbul atory surgical facility" nmeans any distinct entity that
operates exclusively for the purpose of providing surgical services to
patients not requiring hospitalization, whether or not the facility is
certified under Title XVIIl of the federal social security act.

(3) "Childbirth center" nmeans a facility licensed under chapter
18. 46 RCW

(4) "Correctional nedical facility" neans a part or unit of a
correctional facility operated by the departnent of corrections under
chapter 72.10 RCWthat provides nedical services for lengths of stay in
excess of twenty-four hours to offenders.

(5) "Departnment" neans the departnent of health.

(6) "Health care worker" neans an enpl oyee, independent contractor,
licensee, or other individual who is directly involved in the delivery
of health services in a nedical facility.

(7) "Hospital"™ nmeans a facility licensed under chapter 70.41 RCW

(8) "Incident" neans an event, occurrence, or situation involving
the clinical care of a patient in a nmedical facility that:

(a) Results in wunanticipated injury to a patient that is not
related to the natural course of the patient's illness or underlying
condition and does not constitute an adverse event; or

(b) Could have injured the patient but did not either cause an
unanticipated injury or require the delivery of additional health care
services to the patient.

"I'ncident" does not include an adverse event.

(9) "Independent entity" neans that entity that the departnent of
health contracts wth wunder section 108 of this act to receive
notifications and reports of adverse events and incidents, and carry
out the activities specified in section 108 of this act.

(10) "Medical facility" means a childbirth center, hospital,
psychiatric hospital, or correctional nedical facility. An anbul atory

2SHB 2292. SL p. 8
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surgical facility shall be considered a nedical facility for purposes
of this chapter upon the effective date of any requirenent for state
registration or licensure of anmbulatory surgical facilities.

(11) "Psychiatric hospital" means a hospital facility licensed as
a psychiatric hospital under chapter 71.12 RCW

NEW SECTION. Sec. 106. (1) The legislature intends to establish
an adverse health events and incident reporting systemthat is designed
to facilitate quality inprovenent in the health care system inprove
patient safety and decrease nedical errors in a nonpunitive manner
The reporting systemshall not be designed to punish errors by health
care practitioners or health care facility enpl oyees.

(2) Each nedical facility shall notify the departnment of health
regarding the occurrence of any adverse event and file a subsequent
report as provided in this section. Notification nust be submtted to
the departnment within forty-eight hours of confirmation by the nedical
facility that an adverse event has occurred. A subsequent report nust
be submtted to the departnent wthin forty-five days after
confirmation by the nedical facility that an adverse event has
occurr ed. The notification and report shall be submtted to the
departnent using the internet-based system established under section
108(2) of this act.

(3) The notification and report shall be filed in a format
specified by the departnent after consultation with nedical facilities
and the independent entity. The format shall identify the facility,
but shall not include any identifying information for any of the health
care professionals, facility enployees, or patients involved. Thi s
provi sion does not nodify the duty of a hospital to nmake a report to
the departnment of health or a disciplinary authority if a licensed
practitioner has commtted unprofessional conduct as defined in RCW
18. 130. 180.

(4) As part of the report filed under this section, the nedica
facility nmust conduct a root cause analysis of the event, describe the
corrective action plan that wll be inplenented consistent with the
findings of the analysis, or provide an explanation of any reasons for
not taking corrective action. The departnent shall adopt rules, in
consultation with nedical facilities and the independent entity,
related to the form and content of the root cause analysis and

p. 9 2SHB 2292. SL
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corrective action plan. In developing the rules, consideration shal
be given to existing standards for root cause analysis or corrective
action plans adopted by the joint conm ssion on accreditation of health
facilities and other national or governnental entities.

(5) If, in the course of investigating a conplaint received froman
enpl oyee of a nmedical facility, the departnent determnes that the
facility has not reported an adverse event or undertaken efforts to
investigate the occurrence of an adverse event, the departnent shal
direct the facility to report or to undertake an investigation of the
event .

(6) The protections of RCW 43.70.075 apply to reports of adverse
events that are submtted in good faith by enployees of nedical
facilities.

NEW SECTI ON. Sec. 107. (1) The departnent shall:

(a) Receive and investigate, where necessary, notifications and
reports of adverse events, including root cause anal yses and corrective
action plans submtted as part of reports, and comunicate to
individual facilities the departnent's conclusions, if any, regarding
an adverse event reported by a facility; and

(b) Adopt rules as necessary to inplenent this chapter.

(2) The departnment nmay enforce the reporting requirenents of
section 106 of this act using their existing enforcenent authority
provided in chapter 18.46 RCWfor childbirth centers, chapter 70.41 RCW
for hospitals, and chapter 71.12 RCWfor psychiatric hospitals.

NEW SECTION. Sec. 108. (1) The departnment shall contract with a
qualified, independent entity to receive notifications and reports of
adverse events and incidents, and carry out the activities specified in
this section. In establishing qualifications for, and choosing the
i ndependent entity, the departnent shall strongly consider the patient
safety organi zation criteria included in the federal patient safety and
quality inprovenent act of 2005, P.L. 109-41, and any regulations
adopted to inplenent this chapter.

(2) The independent entity shall:

(a) In collaboration with the departnent of health, establish an
i nternet-based system for nedical facilities and the health care
workers of a nedical facility to submt notifications and reports of

2SHB 2292. SL p. 10
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adverse events and incidents, which shall be accessible twenty-four
hours a day, seven days a week. The systemshall be a portal to report
both adverse events and incidents, and notifications and reports of
adverse events shall be imediately transmtted to the departnent. The
system shall be a secure system that protects the confidentiality of
personal health information and provider and facility specific
information submtted in notifications and reports, i ncl udi ng
appropriate encryption and an accurate neans of authenticating the
identify of users of the system

(b) Collect, analyze, and evaluate data regarding notifications and
reports of adverse events and incidents, including the identification
of performance indicators and patterns in frequency or severity at
certain nedical facilities or in certain regions of the state;

(c) Develop recommendations for changes in health care practices
and procedures, which may be instituted for the purpose of reducing the
nunber or severity of adverse events and incidents;

(d) Directly advise reporting nedical facilities of inmmediate
changes that can be instituted to reduce adverse events or incidents;

(e) | ssue reconmendat i ons to medi cal facilities on a
facility-specific or on a statew de basis regarding changes, trends,
and inprovenents in health care practices and procedures for the
purpose of reducing the nunber and severity of adverse events or
i nci dents. Prior to issuing recommendations, consideration shall be
given to the followng factors: Expectation of inproved quality of
care, i npl ementation feasibility, other relevant inplenentation
practices, and the cost inpact to patients, payers, and nedical
facilities. St atewi de recommendati ons shall be issued to nedical
facilities on a continuing basis and shall be published and posted on
a publicly accessible web site. The recommendati ons made to nedica
facilities under this section shall not be considered mandatory for
| i censure purposes unless they are adopted by the departnent as rules
pursuant to chapter 34.05 RCW and

(f) Monitor inplenmentation of reporting systens addressi ng adverse
events or their equivalent in other states and nake recommendations to
t he governor and the |l egislature as necessary for nodifications to this
chapter to keep the system as nearly consistent as possible wth
simlar systenms in other states.

p. 11 2SHB 2292. SL
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(3) The independent entity shall report no |ater than January 1,
2008, and annually thereafter to the governor and the |egislature on
the activities under this chapter in the preceding year. The report
shal | incl ude:

(a) The nunber of adverse events and incidents reported by nedical
facilities on a geographical basis and their outcones;

(b) The information derived fromthe data collected, including any
recogni zed trends concerning patient safety; and

(c) Recommendations for statutory or regulatory changes that may
hel p i nprove patient safety in the state.

The annual report shall be nade avail able for public inspection and
shall be posted on the departnent's and the independent entity's web
site.

(4) The independent entity shall conduct all activities under this
section in a manner that preserves the confidentiality of facilities,
docunents, materials, or information nade confidential by section 110
of this act.

(5) Medical facilities and health care workers nmay report incidents
to the independent entity. The report shall be filed in a format
specified by the independent entity, after consultation with the
departnment and nedical facilities, and shall identify the facility but
shall not include any identifying information for any of the health
care professionals, facility enployees, or patients involved. Thi s
provi sion does not nodify the duty of a hospital to nmake a report to
the departnent or a disciplinary authority if a licensed practitioner
has comm tted unprofessional conduct as defined in RCW18. 130.180. The
protections of RCW 43.70.075 apply to reports of incidents that are
submtted in good faith by enpl oyees of nedical facilities.

Sec. 109. RCW 43.70.075 and 1995 c¢ 265 s 19 are each amended to
read as foll ows:

(1) The identity of a whistleblower who conplains, in good faith,
to the departnment of health about the inproper quality of care by a
health care provider, or in a health care facility, as defined in RCW
43.72.010, or who submts a notification or report of an adverse event
or an incident, in good faith, to the departnent of health under
section 106 of this act or to the independent entity under section 108
of this act, shall remain confidential. The provisions of RCW4. 24.500

2SHB 2292. SL p. 12
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through 4.24.520, providing certain protections to persons who
communi cate to governnent agencies, shall apply to conplaints and
notifications or reports of adverse events or incidents filed under
this section. The identity of the whistleblower shall remain
confidential unless the departnent determ nes that the conplaint or
notification or report of the adverse event or incident was not nmade in
good faith. An enpl oyee who is a whistleblower, as defined in this
section, and who as a result of being a whistleblower has been
subjected to workplace reprisal or retaliatory action has the renedies
provi ded under chapter 49.60 RCW

(2)(a) "lnproper quality of care" neans any practice, procedure,
action, or failure to act that violates any state law or rule of the
applicable state health licensing authority under Title 18 or chapters
70.41, 70.96A, 70.127, 70.175, 71.05, 71.12, and 71.24 RCW and
enforced by the departnent of health. Each health disciplinary
authority as defined in RCW 18.130.040 may, wth consultation and
interdisciplinary coordination provided by the state departnent of
heal t h, adopt rules defining accepted standards of practice for their
profession that shall further define inproper quality of care.
| mproper quality of care shall not include good faith personnel actions
related to enployee perfornmance or actions taken according to
established ternms and conditions of enploynent.

(b) "Reprisal or retaliatory action"” nmeans but is not limted to:
Deni al of adequate staff to perform duties; frequent staff changes;
frequent and undesirable office changes; refusal to assign neani ngful
wor k; unwarranted and unsubstantiated report of m sconduct pursuant to
Title 18 RCW letters of reprimand or unsatisfactory perfornance
eval uations; denotion; reduction in pay; denial of pronotion
suspension; dismssal; denial of enploynent; and a supervisor or
superi or encouragi ng cowrkers to behave in a hostile manner toward the
whi st | ebl ower .

(c) "Wistleblower"” mneans a consuner, enployee, or health care
prof essi onal who in good faith reports alleged quality of care concerns
to the departnent of health.

(3) Nothing in this section prohibits a health care facility from
maki ng any deci sion exercising its authority to term nate, suspend, or
di sci pline an enpl oyee who engages in workplace reprisal or retaliatory
action agai nst a whistlebl ower.
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(4) The departnent shall adopt rules to inplenment procedures for
filing, investigation, and resolution of whistleblower conplaints that
are integrated with conplaint procedures under Title 18 RCWfor health
professionals or health care facilities.

NEW SECTION. Sec. 110. (1) Wen a notification or report of an
adverse event or incident under section 106 or 108 of this act is nade
by or through a coordinated quality inprovenent program under RCW
43.70.510 or 70.41.200, or by a peer review commttee under RCW
4.24.250, information and docunents, including conplaints and incident
reports, created specifically for and collected and maintained by a
quality inprovenent commttee for the purpose of preparing a
notification or report of an adverse event or incident, and the
notification or report itself, shall be subject to the confidentiality
protections of those |aws and RCW42.17.310(1) (hh) and 42.56.360(1)(c).

(2) When a notification or report of an adverse event or incident
made by a health care worker under section 106 or 108 of this act uses
i nformati on and docunents, including conplaints and incident reports,
created specifically for and collected and maintained by a quality
i nprovenent conmm ttee under RCW43.70.510 or 70.41.200 or a peer review
comm ttee under RCW 4. 24.250, the notification or report itself and the
information or docunents used for the purpose of preparing the
notification or report, shall be subject to the confidentiality
protections of those |aws and RCW42.17.310(1) (hh) and 42.56.360(1)(c).

Sec. 111. RCW42.17.310 and 2005 c 424 s 16, 2005 c¢ 349 s 1, 2005
c 312 s 6, 2005 c 284 s 1, 2005 ¢ 172 s 13, and 2005 c 33 s 4 are each
reenacted and anended to read as foll ows:

(1) The follow ng are exenpt from public inspection and copyi ng:

(a) Personal information in any files maintained for students in
public schools, patients or clients of public institutions or public
heal t h agencies, or welfare recipients.

(b) Personal information in files maintained for enployees,
appoi ntees, or elected officials of any public agency to the extent
that disclosure would violate their right to privacy.

(c) Information required of any taxpayer in connection with the
assessnment or collection of any tax if the disclosure of the
information to other persons would (i) be prohibited to such persons by

2SHB 2292. SL p. 14
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RCW 84. 08. 210, 82.32.330, 84.40.020, or 84.40.340 or (ii) violate the
taxpayer's right to privacy or result in wunfair conpetitive
di sadvantage to the taxpayer

(d) Specific intelligence information and specific investigative
records conpiled by investigative, |law enforcenent, and penol ogy
agencies, and state agencies vested wth the responsibility to
di sci pline nenbers of any profession, the nondisclosure of which is
essential to effective |law enforcenent or for the protection of any
person's right to privacy.

(e) Information revealing the identity of persons who are w tnesses
to or victinms of crinme or who file conplaints with investigative, |aw
enforcenment, or penology agencies, other than the public disclosure
comm ssion, if disclosure would endanger any person's life, physica
safety, or property. If at the time a conplaint is filed the
conplainant, victim or witness indicates a desire for disclosure or
nondi scl osure, such desire shall govern. However, all conplaints filed
with the public disclosure comm ssion about any elected official or
candi date for public office nmust be made in witing and signed by the
conpl ai nant under oat h.

(f) Test questions, scoring keys, and other exam nation data used
to adm nister a license, enploynent, or academ c exam nati on.

(g) Except as provided by chapter 8.26 RCW the contents of rea
estate appraisals, mde for or by any agency relative to the
acqui sition or sale of property, until the project or prospective sale
is abandoned or wuntil such tinme as all of the property has been
acquired or the property to which the sale appraisal relates is sold,
but in no event shall disclosure be denied for nore than three years
after the appraisal

(h) Val uabl e fornul ae, designs, draw ngs, conputer source code or
obj ect code, and research data obtained by any agency within five years
of the request for disclosure when disclosure would produce private
gain and public | oss.

(1) Prelimnary drafts, notes, recommendations, and intra-agency
menor anduns i n which opinions are expressed or policies fornul ated or
recomended except that a specific record shall not be exenpt when
publicly cited by an agency in connection with any agency acti on.

(Jj) Records which are relevant to a controversy to which an agency

p. 15 2SHB 2292. SL
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is a party but which records would not be available to another party
under the rules of pretrial discovery for causes pending in the
superior courts.

(k) Records, maps, or other information identifying the |ocation of
archaeol ogical sites in order to avoid the |looting or depredation of
such sites.

(1) Any library record, the primary purpose of which is to maintain
control of library materials, or to gain access to information, which
di scl oses or could be used to disclose the identity of a library user.

(m Financial information supplied by or on behalf of a person,
firm or corporation for the purpose of qualifying to submt a bid or
proposal for (i) a ferry system construction or repair contract as
required by RCW 47.60.680 through 47.60.750 or (ii) highway
construction or inprovenent as required by RCW47.28.070.

(n) Railroad conpany contracts filed prior to July 28, 1991, wth
the utilities and transportati on comm ssi on under RCW 81. 34. 070, except
that the summaries of the contracts are open to public inspection and
copying as otherw se provided by this chapter.

(o) Financial and comrercial information and records supplied by
private persons pertaining to export services provided pursuant to
chapter 43.163 RCWand chapter 53.31 RCW and by persons pertaining to
export projects pursuant to RCW43. 23. 035.

(p) Financial disclosures filed by private vocational school s under
chapters 28B.85 and 28C. 10 RCW

(q) Records filed with the utilities and transportati on conm ssion
or attorney general under RCW80.04.095 that a court has determ ned are
confidential under RCW 80. 04. 095.

(r) Financial and comrercial information and records supplied by
busi nesses or individuals during application for |oans or program
servi ces provided by chapters 43.163, 43.160, 43.330, and 43. 168 RCW
or during application for economc developnent |oans or program
services provided by any | ocal agency.

(s) Menbership lists or lists of nmenbers or owners of interests of
units in tinmeshare projects, subdi vi si ons, canping resorts,
condom ni uns, | and devel opnents, or common-interest conmunities
affiliated with such projects, regulated by the departnent of
licensing, in the files or possession of the departnent.

2SHB 2292. SL p. 16
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(t) Al applications for public enploynent, including the nanes of
applicants, resunes, and other related materials submtted wth respect
to an applicant.

(u) The residential addresses, residential telephone nunbers,
per sonal wireless telephone nunbers, per sonal electronic mai
addresses, Social Security nunbers, and enmergency contact information
of enpl oyees or volunteers of a public agency, and the nanes, dates of
birth, residential addresses, residential telephone nunbers, personal
W rel ess tel ephone nunbers, personal electronic nail addresses, Soci al
Security nunbers, and energency contact information of dependents of
enpl oyees or volunteers of a public agency, which are held by any
public agency in personnel records, public enploynent related records,
or volunteer rosters, or are included in any mailing |list of enployees
or volunteers of any public agency. For purposes of this subsection
"enpl oyees" includes i ndependent provider hone care workers as defined
in RCW 74. 39A. 240.

(v) The residential addresses and residential tel ephone nunbers of
the custoners of a public utility contained in the records or |lists
held by the public utility of which they are custoners, except that
this information may be released to the division of child support or
the agency or firm providing child support enforcenent for another
state under Title 1V-D of the federal social security act, for the
establishment, enforcenent, or nodification of a support order.

(w) (i) The federal social security nunmber of individuals governed
under chapter 18.130 RCWnmaintained in the files of the departnent of
heal th, except this exenption does not apply to requests nmade directly
to the departnment from federal, state, and |ocal agencies of
gover nnment , and national and state licensing, credenti al i ng,
i nvestigatory, disciplinary, and exam nation organizations; (ii) the
current residential address and current residential tel ephone nunber of
a health care provider governed under chapter 18.130 RCW mai ntained in
the files of the departnent, if the provider requests that this
information be wthheld from public inspection and copying, and
provides to the departnent an accurate alternate or business address
and business tel ephone nunber. On or after January 1, 1995, the
current residential address and residential telephone nunber of a
health care provider governed under RCW 18.130.040 maintained in the
files of the departnment shall automatically be wthheld from public

p. 17 2SHB 2292. SL
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i nspection and copying unless the provider specifically requests the
information be released, and except as provided for wunder RCW
42.17.260(9).

(x) Information obtained by the board of pharmacy as provided in
RCW 69. 45. 090.

(y) Information obtained by the board of pharnmacy or the departnent
of health and its representatives as provided in RCW 69.41.044,
69. 41. 280, and 18. 64. 420.

(z) Financial information, business plans, exam nation reports, and
any information produced or obtained in evaluating or examning a
busi ness and industrial devel opnent corporation organized or seeking
certification under chapter 31.24 RCW

(aa) Financial and commercial information supplied to the state
i nvestnment board by any person when the information relates to the
investnment of public trust or retirement funds and when disclosure
would result in loss to such funds or in private loss to the providers
of this information.

(bb) Financial and valuable trade information under RCW51. 36. 120.

(cc) dient records maintained by an agency that is a donestic
vi ol ence program as defined in RCW 70.123. 020 or 70.123.075 or a rape
crisis center as defined in RCW70.125. 030.

(dd) Information that identifies a person who, while an agency
enpl oyee: (i) Seeks advice, under an informal process established by
the enploying agency, in order to ascertain his or her rights in
connection with a possible unfair practice under chapter 49.60 RCW
against the person; and (ii) requests his or her identity or any
identifying information not be discl osed.

(ee) Investigative records conpiled by an enploying agency
conducting a current investigation of a possible unfair practice under
chapter 49.60 RCWor of a possible violation of other federal, state,
or local laws prohibiting discrimnation in enploynent.

(ff) Business related information protected from public inspection
and copyi ng under RCW 15. 86. 110.

(gg) Financial, commercial, operations, and technical and research
informati on and data submtted to or obtained by the clean Washi ngton
center in applications for, or delivery of, program services under
chapter 70.95H RCW

2SHB 2292. SL p. 18
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(hh) Information and docunents created specifically for, and
col l ected and nmaintained by, a quality inprovenment conmttee pursuant
to RCW 43.70.510 or 70.41.200, by a peer review commttee under RCW
4.24.250, or by a quality assurance conmttee pursuant to RCW 74. 42. 640
or 18.20.390, and notifications or reports of adverse events or
incidents made under section 106 or 108 of this act, regardless of
whi ch agency is in possession of the information and docunents.

(1i) Personal information in files maintained in a data base
created under RCW 43. 07. 360.

(jj) Financial and comrercial information requested by the public
stadi um authority from any person or organization that |eases or uses
t he stadi um and exhibition center as defined in RCW36.102. 010.

(kk) Names of individuals residing in energency or transitiona
housing that are furnished to the departnent of revenue or a county
assessor in order to substantiate a claim for property tax exenption
under RCW 84. 36. 043.

(1) The names, residential addresses, residential telephone
nunbers, and other individually identifiable records held by an agency
in relation to a vanpool, carpool, or other ride-sharing program or
service. However, these records may be disclosed to other persons who
apply for ride-matching services and who need that information in order
to identify potential riders or drivers wth whomto share rides.

(mm The personally identifying information of current or fornmer
participants or applicants in a paratransit or other transit service
operated for the benefit of persons with disabilities or elderly
persons.

(nn) The personally identifying information of persons who acquire
and use transit passes and other fare paynent nedia including, but not
limted to, stored value snmart cards and magnetic strip cards, except
that an agency may disclose this information to a person, enployer
educational institution, or other entity that is responsible, in whole
or in part, for paynent of the cost of acquiring or using a transit
pass or other fare paynent nedia, or to the news nedia when reporting
on public transportation or public safety. This information may al so
be disclosed at the agency's discretion to governnmental agencies or
groups concerned with public transportation or public safety.

(oo) Proprietary financial and comrercial information that the
submtting entity, wth review by the departnent of health
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specifically identifies at the tinme it is submtted and that is
provided to or obtained by the departnent of health in connection with
an application for, or the supervision of, an antitrust exenption
sought by the submtting entity under RCW43.72.310. |f a request for
such information is received, the submtting entity nust be notified of
the request. Wthin ten business days of receipt of the notice, the
submtting entity shall provide a witten statenent of the continuing
need for confidentiality, which shall be provided to the requester.
Upon recei pt of such notice, the departnent of health shall continue to
treat information designated under this section as exenpt from
di sclosure. |If the requester initiates an action to conpel disclosure
under this chapter, the submtting entity nust be joined as a party to
denonstrate the continuing need for confidentiality.

(pp) Records maintained by the board of industrial insurance
appeals that are related to appeals of crinme victinms' conpensation
claims filed wth the board under RCW 7. 68. 110.

(qq) Financial and commercial information supplied by or on behalf
of a person, firm corporation, or entity under chapter 28B.95 RCW
relating to the purchase or sale of tuition units and contracts for the
purchase of nmultiple tuition units.

(rr) Any records of investigative reports prepared by any state,
county, municipal, or other |aw enforcenent agency pertaining to sex
of fenses contained in chapter 9A 44 RCWor sexually violent offenses as
defined in RCW 71. 09. 020, which have been transferred to the Washi ngton
association of sheriffs and police chiefs for permanent electronic
retention and retrieval pursuant to RCW40.14.070(2)(b).

(ss) Credit card nunbers, debit card nunbers, electronic check
nunbers, card expiration dates, or bank or other financial account
nunbers, except when disclosure is expressly required by or governed by
ot her | aw

(tt) Financial information, including but not limted to account
nunbers and val ues, and other identification nunbers supplied by or on
behalf of a person, firm corporation, |imted liability conpany,
partnership, or other entity related to an application for a horse
racing license submtted pursuant to RCW 67.16.260(1)(b), |iquor
license, ganbling license, or lottery retail |icense.

(uu) Records maintained by the enploynment security departnent and

2SHB 2292. SL p. 20
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subject to chapter 50.13 RCW if provided to another individual or
organi zation for operational, research, or evaluation purposes.

(vv) Individually identifiable information received by the work
force training and education coordinating board for research or
eval uati on purposes.

(w) Those portions of records assenbl ed, prepared, or nmaintained
to prevent, mtigate, or respond to crimnal terrorist acts, which are
acts that significantly disrupt the conduct of governnent or of the
general civilian population of the state or the United States and that
mani fest an extrene indifference to human life, the public disclosure
of which would have a substantial 1ikelihood of threatening public
safety, consisting of:

(i) Specific and unique vulnerability assessnents or specific and
uni que response or deploynment plans, including conpiled underlying data
collected in preparation of or essential to the assessnents, or to the
response or depl oynent plans; and

(1i) Records not subject to public disclosure under federal |aw
that are shared by federal or international agencies, and information
prepared from national security briefings provided to state or |oca
governnent officials related to donestic preparedness for acts of
terrorism

(xx) Commercial fishing catch data from | ogbooks required to be
provided to the departnent of fish and wldlife under RCW 77.12. 047
when the data identifies specific catch location, timng, or
nmet hodol ogy and the rel ease of which would result in unfair conpetitive
di sadvantage to the comercial fisher providing the catch data.
However, this information may be released to governnent agencies
concerned with the managenent of fish and wldlife resources.

(yy) Sensitive wildlife data obtained by the departnment of fish and
wldlife. However, sensitive wldlife data may be released to
gover nnment agenci es concerned with the managenent of fish and wildlife
resources. Sensitive wldlife data includes:

(i) The nesting sites or specific |ocations of endangered species
designated under RCW 77.12.020, or threatened or sensitive species
classified by rule of the departnent of fish and wldlife;

(1i1) Radio frequencies used in, or |ocational data generated by,
tel emetry studies; or
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(ti1) Oher location data that could conprom se the viability of a
specific fish or wildlife population, and where at |east one of the
followng criteria are net:

(A) The species has a known commercial or black market val ue;

(B) There is a history of malicious take of that species; or

(C There is a known denmand to visit, take, or disturb, and the
speci es behavior or ecology renders it especially vulnerable or the
species has an extrenely limted distribution and concentration.

(zz) The personally identifying information of persons who acquire

recreational |icenses under RCW 77.32.010 or comrercial |icenses under
chapter 77.65 or 77.70 RCW except nane, address of contact used by the
departnent, and type of |icense, endorsenent, or tag. However, the

departnment of fish and wildlife may disclose personally identifying
i nformation to:

(i) Governnment agencies concerned with the managenent of fish and
wildlife resources;

(1i1) The department of social and health services, child support
division, and to the departnent of licensing in order to inplenment RCW
77.32.014 and 46. 20.291; and

(ti1) Law enforcenent agencies for the purpose of firearm
possessi on enforcenent under RCW 9. 41. 040.

(aaa) (i) Discharge papers of a veteran of the arned forces of the
United States filed at the office of the county auditor before July 1,
2002, that have not been commingled with other recorded docunents.
These records will be available only to the veteran, the veteran' s next
of kin, a deceased veteran's properly appoi nted personal representative
or executor, a person holding that veteran's general power of attorney,
or to anyone el se designated in witing by that veteran to receive the
records.

(1i) D scharge papers of a veteran of the arnmed forces of the
United States filed at the office of the county auditor before July 1,
2002, that have been comm ngled with other records, if the veteran has
recorded a "request for exenption from public disclosure of discharge
papers” with the county auditor. |[If such a request has been recorded,
these records may be released only to the veteran filing the papers,
the veteran's next of kin, a deceased veteran's properly appointed
personal representative or executor, a person holding the veteran's
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general power of attorney, or anyone else designated in witing by the
veteran to receive the records.

(ti1) Di scharge papers of a veteran filed at the office of the
county auditor after June 30, 2002, are not public records, but wll be
available only to the veteran, the veteran's next of kin, a deceased
veteran's properly appointed personal representative or executor, a
person hol ding the veteran's general power of attorney, or anyone el se
designated in witing by the veteran to receive the records.

(iv) For the purposes of this subsection (1)(aaa), next of kin of
deceased veterans have the same rights to full access to the record.
Next of kin are the veteran's w dow or wi dower who has not remarri ed,
son, daughter, father, nother, brother, and sister.

(bbb) Those portions of records containing specific and unique
vul nerability assessnents or specific and uni que energency and escape
response plans at a city, county, or state adult or juvenile
correctional facility, the public disclosure of which would have a

substantial |ikelihood of threatening the security of a city, county,
or state adult or juvenile correctional facility or any individual's
safety.

(ccc) Information conpiled by school districts or schools in the
devel opment of their conprehensive safe school plans pursuant to RCW
28A. 320. 125, to the extent that they identify specific vulnerabilities
of school districts and each individual school.

(ddd) Information regarding the infrastructure and security of
conputer and telecommunications networks, consisting of security
passwords, security access codes and prograns, access codes for secure
software applications, security and service recovery plans, security
risk assessnents, and security test results to the extent that they
identify specific systemvulnerabilities.

(eee) Information obtained and exenpted or withheld from public
i nspection by the health care authority under RCW 41.05.026, whether
retained by the authority, transferred to another state purchased
health care program by the authority, or transferred by the authority
to a technical review committee created to facilitate the devel opnent,
acquisition, or inplenmentation of state purchased health care under
chapter 41.05 RCW

(fff) Proprietary data, trade secrets, or other information that
relates to: (i) A vendor's unique nethods of conducting business; (il)
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data unique to the product or services of the vendor; or (iii)
determining prices or rates to be charged for services, submtted by
any vendor to the departnment of social and health services for purposes
of the devel opnent, acquisition, or inplenentation of state purchased
health care as defined in RCWA41. 05. 011.

(ggg) The personally identifying information of persons who acquire
and use transponders or other technology to facilitate paynent of
tolls. This information may be disclosed in aggregate formas |ong as
the data does not contain any personally identifying information. For
these purposes aggregate data nmay include the census tract of the
account holder as long as any individual personally identifying
information is not released. Personally identifying information may be
released to law enforcenment agencies only for toll enforcenent
pur poses. Personally identifying information nay be released to |aw
enforcenent agencies for other purposes only if the request 1is
acconpani ed by a court order.

(hhh) Financial, comrercial, operations, and technical and research
information and data submtted to or obtained by the life sciences
di scovery fund authority in applications for, or delivery of, grants
under chapter 43.350 RCW to the extent that such information, if
reveal ed, woul d reasonably be expected to result in private loss to the
providers of this information.

(ii1) Records of nediation communications that are privil eged under
chapter 7.07 RCW

(2) Except for information described in subsection (1)(c)(i) of
this section and confidential incone data exenpted from public
i nspection pursuant to RCW 84.40.020, the exenptions of this section
are inapplicable to the extent that information, the disclosure of
whi ch woul d vi ol ate personal privacy or vital governnental interests,
can be deleted fromthe specific records sought. No exenption may be
construed to permt the nondisclosure of statistical information not
descriptive of any readily identifiable person or persons.

(3) Inspection or copying of any specific records exenpt under the
provisions of this section my be permtted if the superior court in
the county in which the record is maintained finds, after a hearing
with notice thereof to every person in interest and the agency, that
the exenption of such records is clearly unnecessary to protect any
i ndividual's right of privacy or any vital governnental function.
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(4) Agency responses refusing, in whole or in part, inspection of
any public record shall include a statenent of the specific exenption
authorizing the wthholding of the record (or part) and a brief
expl anation of how the exenption applies to the record w thhel d.

Sec. 112. RCW42.56.360 and 2005 ¢ 274 s 416 are each anended to
read as foll ows:

(1) The following health care information is exenpt from discl osure
under this chapter

(a) Information obtained by the board of pharnmacy as provided in
RCW 69. 45. 090;

(b) Information obtained by the board of pharnmacy or the departnent
of health and its representatives as provided in RCW 69.41.044,
69. 41. 280, and 18. 64. 420;

(c) Information and docunments created specifically for, and
col l ected and nmaintained by a quality inprovenent commttee under RCW
43.70.510 or 70.41.200, or by a peer review commttee under RCW
4.24.250, and notifications or reports of adverse events or incidents
made under section 106 or 108 of this act, regardl ess of which agency
is in possession of the information and docunents;

(d)(i) Proprietary financial and commercial information that the
submtting entity, wth review by the departnment of health
specifically identifies at the tinme it is submtted and that 1is
provided to or obtained by the departnent of health in connection with
an application for, or the supervision of, an antitrust exenption
sought by the submtting entity under RCW 43.72. 310;

(i) If a request for such information is received, the submtting
entity must be notified of the request. Wthin ten business days of
receipt of the notice, the submtting entity shall provide a witten
statenment of the continuing need for confidentiality, which shall be
provided to the requester. Upon receipt of such notice, the departnent
of health shall continue to treat information designated under this
subsection (1)(d) as exenpt from discl osure;

(tit) If the requester initiates an action to conpel disclosure
under this chapter, the submtting entity nust be joined as a party to
denonstrate the continuing need for confidentiality;

(e) Records of the entity obtained in an action under RCW 18. 71. 300
t hrough 18. 71. 340;
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(f) Except for published statistical conpilations and reports
relating to the infant nortality review studies that do not identify
i ndi vi dual cases and sources of information, any records or docunents
obt ai ned, prepared, or maintained by the |ocal health departnent for
the purposes of an infant nortality review conducted by the depart nent
of health under RCW 70.05.170; and

(g) Complaints filed under chapter 18.130 RCWafter July 27, 1997,
to the extent provided in RCW18.130.095(1).

(2) Chapter 70.02 RCW applies to public inspection and copyi ng of
health care information of patients.

Coordinated Quality I nprovenent Prograns

Sec. 113. RCW 43.70.510 and 2004 c 145 s 2 are each anended to
read as foll ows:

(1)(a) Health care institutions and nedical facilities, other than
hospitals, that are licensed by the departnent, professional societies
or organi zations, health care service contractors, health mintenance
organi zations, health carriers approved pursuant to chapter 48.43 RCW
and any other person or entity providing health care coverage under
chapter 48.42 RCWthat is subject to the jurisdiction and regul ation of
any state agency or any subdivision thereof nmay maintain a coordi nat ed
quality inprovenent program for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical malpractice as set forth in RCW70. 41. 200.

(b) Al such prograns shall conply with the requirenents of RCW
70.41.200(1) (a), (c¢), (d), (e), (f), (g), and (h) as nodified to
reflect the structural organization of the institution, facility,
pr of essi onal societies or or gani zati ons, health care service
contractors, health mai ntenance organi zations, health carriers, or any
other person or entity providing health care coverage under chapter
48.42 RCW that is subject to the jurisdiction and regulation of any
state agency or any subdivision thereof, unless an alternative quality
i nprovenent program substantially equivalent to RCW 70.41.200(1)(a) is
devel oped. All such prograns, whether conplying with the requirenent
set forth in RCW 70.41.200(1)(a) or in the form of an alternative
program nmust be approved by the departnent before the discovery
limtations provided in subsections (3) and (4) of this section and the
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exenpti on under RCW42.17.310(1) (hh) and subsection (5) of this section
shal | apply. In review ng plans submtted by licensed entities that
are associated with physicians' offices, the departnent shall ensure
that the exenption under RCW 42.17.310(1)(hh) and the discovery
limtations of this section are applied only to information and
docunents related specifically to quality inprovenent activities
undertaken by the licensed entity.

(2) Health care provider groups of five or nore providers may
mai ntain a coordi nated quality inprovenent programfor the inprovenent
of the quality of health care services rendered to patients and the
identification and prevention of nedical nmalpractice as set forth in
RCW 70. 41. 200. For purposes of this section, a health care provider
group may be a consortium of providers consisting of five or nore
providers in total. Al  such prograns shall conmply wth the
requi renments of RCW 70.41.200(1) (a), (c), (d), (e), (f), (g), and (h)
as nodified to reflect the structural organi zation of the health care
provi der group. All such prograns nust be approved by the departnent
before the discovery limtations provided in subsections (3) and (4) of
this section and the exenption wunder RCW 42.17.310(1)(hh) and
subsection (5) of this section shall apply.

(3) Any person who, in substantial good faith, provides infornmation
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent programthat, in substantial good faith, shares information
or docunents with one or nore other progranms, commttees, or boards
under subsection (6) of this section is not subject to an action for
civil damages or other relief as a result of the activity or its
consequences. For the purposes of this section, sharing information is
presuned to be in substantial good faith. However, the presunption may
be rebutted upon a showi ng of clear, cogent, and convincing evidence
that the information shared was knowngly false or deliberately
m sl eadi ng.

(4) Information and docunents, including conplaints and incident
reports, created specifically for, and collected, and maintained by a
quality inprovenent conmittee are not subject to discovery or
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i ntroduction into evidence in any civil action, and no person who was
in attendance at a neeting of such commttee or who participated in the
creation, collection, or maintenance of information or docunents
specifically for the conmttee shall be permtted or required to
testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
di scovery of the identity of persons involved in the nedical care that
is the basis of the civil action whose involvenent was i ndependent of
any quality inprovenent activity; (b) in any civil action, the
testimony of any person concerning the facts that form the basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil
action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence information collected and maintained by
quality inprovenent commttees regarding such health care provider; (d)
in any civil action challenging the termnation of a contract by a
state agency wth any entity mnmaintaining a coordinated quality
i nprovenent program under this section if the termnation was on the
basis of quality of care concerns, introduction into evidence of
information created, col | ected, or nmaintained by the quality
i nprovenent commttees of the subject entity, which nay be under terns
of a protective order as specified by the court; (e) in any civil
action, disclosure of the fact that staff privileges were term nated or
restricted, including the specific restrictions inposed, if any and the
reasons for the restrictions; or (f) in any civil action, discovery and
introduction into evidence of the patient's nedical records required by
rule of the departnent of health to be nade regarding the care and
treatnment received.

(5 Information and docunents created specifically for, and
coll ected and maintained by a quality inprovenent conmttee are exenpt
fromdi scl osure under chapter 42.17 RCW

(6) A coordinated quality inprovenent program may share information
and docunents, including conplaints and incident reports, created
specifically for, and coll ected and mai ntained by a quality inprovenent
commttee or a peer review conmttee under RCW 4.24.250 with one or
nmore other coordinated quality inprovenment prograns maintained in
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accordance with this section or with RCW 70.41.200 or a peer review
commttee under RCW 4.24.250, for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice. The privacy protections of chapter
70.02 RCW and the federal health insurance portability and
accountability act of 1996 and its inplenenting regulations apply to
the sharing of individually identifiable patient information held by a

coordinated quality inprovenent program Any rules necessary to
inplement this section shall neet the requirenents of applicable
federal and state privacy laws. Information and docunents discl osed by

one coordinated quality inprovenent program to another coordi nated
quality inprovenent program or a peer review conmmttee under RCW
4.24.250 and any information and docunments created or maintained as a
result of the sharing of information and docunents shall not be subject
to the discovery process and confidentiality shall be respected as
requi red by subsection (4) of this section and RCW 4. 24, 250.

(7) The departnent of health shall adopt rules as are necessary to
i npl emrent this section.

Prescription Legibility

NEW SECTION. Sec. 114. The legislature finds that prescription
drug errors occur because the pharmacist or nurse cannot read the
prescription from the physician or other provider with prescriptive
aut hority. The | egislature further finds that |egible prescriptions
can prevent these errors.

Sec. 115. RCW69.41.010 and 2003 ¢ 257 s 2 and 2003 c¢ 140 s 11 are
each reenacted and anmended to read as foll ows:

As used in this chapter, the followng terns have the neanings
i ndi cated unl ess the context clearly requires otherw se:

(1) "Admnister" nmeans the direct application of a |egend drug
whet her by injection, inhalation, ingestion, or any other neans, to the
body of a patient or research subject by:

(a) A practitioner; or

(b) The patient or research subject at the direction of the
practitioner.
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(2) "Community-based care settings" include: Comunity residentia
prograns for the devel opnentally disabled, certified by the departnent
of social and health services under chapter 71A 12 RCW adult famly
homes |icensed under chapter 70.128 RCW and boarding hones |icensed
under chapter 18.20 RCW Conmunity-based care settings do not include
acute care or skilled nursing facilities.

(3) "Deliver" or "delivery" means the actual, constructive, or
attenpted transfer fromone person to another of a | egend drug, whether
or not there is an agency relationship.

(4) "Departnment" neans the departnent of health.

(5) "Dispense” nmeans the interpretation of a prescription or order
for a legend drug and, pursuant to that prescription or order, the
proper selection, neasuring, conpounding, |abeling, or packaging
necessary to prepare that prescription or order for delivery.

(6) "Dispenser” neans a practitioner who dispenses.

(7) "Distribute" nmeans to deliver other than by adm nistering or
di spensing a | egend drug.

(8) "Distributor” nmeans a person who distributes.

(9) "Drug" neans:

(a) Substances recognized as drugs in the official United States
phar macopoei a, official honeopathi c pharmacopoei a of the United States,
or official national fornmulary, or any supplenent to any of them

(b) Substances intended for use in the diagnosis, cure, mtigation,
treatnment, or prevention of disease in man or ani mals;

(c) Substances (other than food, mnerals or vitamns) intended to
affect the structure or any function of the body of man or aninmals; and

(d) Substances intended for use as a conponent of any article
specified in (a), (b), or (c) of this subsection. It does not include
devices or their conponents, parts, or accessories.

(10) "Electronic comruni cation of prescription information"” nmeans
the conmunication of prescription information by conputer, or the
transm ssion of an exact visual inage of a prescription by facsimle,
or other electronic neans for original prescription information or
prescription refill information for a | egend drug between an authorized
practitioner and a pharmacy or the transfer of prescription informtion
for a legend drug from one pharmacy to another pharmacy.

(11) "In-home care settings" include an individual's place of
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tenporary and pernmanent residence, but does not include acute care or
skilled nursing facilities, and does not include conmunity-based care
settings.

(12) "Legend drugs" nmeans any drugs which are required by state | aw
or regulation of the state board of pharnmacy to be dispensed on
prescription only or are restricted to use by practitioners only.

(13) "Legible prescription” neans a prescription or nedication
order issued by a practitioner that is capable of being read and
under stood by the pharnmacist filling the prescription or the nurse or
ot her practitioner inplenmenting the nedication order. A prescription
nust be hand printed, typewitten, or electronically generated.

(14) "Medication assistance" neans assistance rendered by a
nonpractitioner to an individual residing in a comunity-based care
setting or in-hone care setting to facilitate the individual's self-
adm ni stration of a |egend drug or controlled substance. It includes
rem ndi ng or coaching the individual, handing the nedication contai ner

to the individual, opening the individual's nedication container, using
an enabler, or placing the nedication in the individual's hand, and
such ot her neans of nedication assistance as defined by rul e adopted by
t he departnent. A nonpractitioner may help in the preparation of
| egend drugs or controlled substances for self-adm nistration where a
practitioner has determned and comrunicated orally or by witten
direction that such nedication preparati on assistance is necessary and
appropriate. Medication assistance shall not include assistance with
i ntravenous nedications or injectable nedications, except prefilled
insulin syringes.

(15) "Person" means individual, corporation, governnment or
governnental subdivision or agency, business trust, estate, trust,
partnership or association, or any other legal entity.

(16) "Practitioner" neans:

(a) A physician under chapter 18.71 RCW an osteopathic physician
or an osteopathic physician and surgeon under chapter 18.57 RCW a
denti st under chapter 18.32 RCW a podiatric physician and surgeon
under chapter 18.22 RCW a veterinarian under chapter 18.92 RCW a
regi stered nurse, advanced registered nurse practitioner, or licensed
practical nurse under chapter 18.79 RCW an optonetrist under chapter
18.53 RCWwho is certified by the optonetry board under RCW 18.53. 010,
an osteopathic physician assistant wunder chapter 18 57A RCW a
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physi ci an assistant under chapter 18.71A RCW a naturopath |icensed
under chapter 18.36A RCW a pharmaci st under chapter 18.64 RCW or,
when acting under the required supervision of a dentist |icensed under
chapter 18.32 RCW a dental hygienist |icensed under chapter 18.29 RCW

(b) A pharmacy, hospi tal, or other institution |I|icensed
regi stered, or otherwise permtted to distribute, dispense, conduct
research with respect to, or to admnister a |l egend drug in the course
of professional practice or research in this state; and

(c) A physician licensed to practice nedicine and surgery or a
physician |licensed to practice osteopathic nedicine and surgery in any
state, or province of Canada, which shares a comon border with the
state of Washi ngt on.

(17) "Secretary" means the secretary of health or the secretary's
desi gnee.

PART |1 - | NSURANCE | NDUSTRY REFORM

Medi cal Mal practice C osed C ai mReporting

NEW SECTION. Sec. 201. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "daim nmeans a demand for nonetary damages for injury or death
caused by nedical malpractice, and a voluntary indemity paynent for
injury or death caused by nedical nmal practice nade in the absence of a
demand for nonetary danages.

(2) "Caimnt" neans a person, including a decedent's estate, who
i s seeking or has sought nonetary danmages for injury or death caused by
medi cal nmal practi ce.

(3) "Cosed claimt neans a claimthat has been settled or otherw se
di sposed of by the insuring entity, self-insurer, facility, or
provider. A claimmy be closed with or without an i ndemmity paynent
to a cl ai mant.

(4) "Conm ssioner"” neans the insurance comr ssioner.

(5 "Economc danmmges" has the sanme neaning as in RCW
4.56.250(1) (a).

(6) "Health care facility" or "facility" nmeans a clinic, diagnhostic
center, hospital, |aboratory, nental health center, nursing hone,
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office, surgical facility, treatnent facility, or simlar place where
a health care provider provides health care to patients, and includes
entities described in RCW 7. 70. 020(3) .

(7) "Health care provider"” or "provider" has the sanme neaning as in
RCW 7.70.020 (1) and (2).

(8) "Insuring entity" neans:

(a) An insurer;

(b) Ajoint underwiting association;

(c) Arisk retention group; or

(d) An unauthorized insurer that provides surplus |lines coverage.

(9) "Medical mal practice" neans an actual or alleged negligent act,
error, or omssion in providing or failing to provide health care
services that is actionable under chapter 7.70 RCW

(10) "Noneconom ¢ danages” has the sanme neaning as in RCW
4.56.250(1) (b).

(11) "Self-insurer" means any health care provider, facility, or
ot her individual or entity that assunmes operational or financial risk
for clains of nedical malpractice.

NEW SECTI ON. Sec. 202. (1) For clains closed on or after January
1, 2008:

(a) Every insuring entity or self-insurer that provides nedica
mal practice insurance to any facility or provider in Washington state
must report each nedical mal practice closed claimto the comm ssioner.

(b) If a claimis not covered by an insuring entity or self-
insurer, the facility or provider naned in the claimnust report it to
the comm ssioner after a final claimdisposition has occurred due to a
court proceeding or a settlenent by the parties. Instances in which a
claimmay not be covered by an insuring entity or self-insurer include,
but are not limted to, situations in which the:

(1) Facility or provider did not buy insurance or nmaintained a
self-insured retention that was larger than the final judgnent or
settl enent;

(i) Aaimwas denied by an insuring entity or self-insurer because
it did not fall wthin the scope of the insurance coverage agreenent;
or

(1i1) Annual aggregate coverage limts had been exhausted by ot her
cl ai m paynents.
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(2) Beginning in 2009, reports required under subsection (1) of
this section nust be filed by March 1st, and include data for all
clains closed in the preceding calendar year and any adjustnents to
data reported in prior years. The conm ssioner may adopt rules that
require insuring entities, self-insurers, facilities, or providers to
file closed claimdata electronically.

(3) The conm ssioner may i npose a fine of up to two hundred fifty
dollars per day against any insuring entity that violates the
requi renents of this section

(4) The departnment of health, departnment of |icensing or departnent
of social and health services may require a provider or facility to
take corrective action to assure conpliance with the requirenents of
this section.

NEW SECTI ON. Sec. 203. Reports required under section 202 of this
act nust contain the followwng information in a form and coding
protocol prescribed by the comm ssioner that, to the extent possible
and still fulfill the purposes of this chapter, are consistent with the
format for data reported to the national practitioner data bank:

(1) daimand incident identifiers, including:

(a) A claim identifier assigned to the claim by the insuring
entity, self-insurer, facility, or provider; and

(b) An incident identifier if conpanion clainms have been nmade by a
cl ai mant . For the purposes of this section, "conpanion clains" are
separate clains involving the sane incident of nedical nal practice nade
agai nst other providers or facilities;

(2) The nedical specialty of the provider who was primarily
responsi ble for the incident of nedical malpractice that led to the
claim

(3) The type of health care facility where the nedical nal practice
i nci dent occurred;

(4) The primary location within a facility where the nedical
mal practice incident occurred;

(5) The geographic location, by city and county, where the nedical
mal practice incident occurred;

(6) The injured person's sex and age on the incident date;

(7) The severity of malpractice injury wusing the national
practitioner data bank severity scal e;
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(8) The dates of:

(a) The incident that was the proxi mate cause of the claim

(b) Notice to the insuring entity, self-insurer, facility, or
provi der;

(c) Suit, if filed;

(d) Final indemity paynent, if any; and

(e) Final action by the insuring entity, self-insurer, facility, or
provider to close the claim

(9) Settlenment information that identifies the timng and fina
met hod of clai mdisposition, including:

(a) Cains settled by the parties;

(b) Cainms disposed of by a court, including the date di sposed; or

(c) Clains disposed of by alternative dispute resolution, such as

arbitration, nediation, private trial, and other comon dispute
resol uti on nmet hods; and
(d) Whether the settlenent occurred before or after trial, if a

trial occurred,

(10) Specific information about the indemity paynents and defense
expenses, as foll ows:

(a) For clains disposed of by a court that result in a verdict or
judgnent that item zes danages:

(i) The total verdict or judgnent;

(ti) If there is nore than one defendant, the total indemity paid
by or on behalf of this facility or provider;

(1i1) Econom c danages;

(1v) Noneconom c damages; and

(v) Allocated | oss adjustnment expense, including but not limted to
court costs, attorneys' fees, and costs of expert w tnesses; and

(b) For clains that do not result in a verdict or judgnent that
i tem zes dammges:

(1) The total amount of the settlenent;

(ti) If there is nore than one defendant, the total indemity paid
by or on behalf of this facility or provider;

(ti1) Paid and estimated econom ¢ damages; and

(iv) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses;

(11) The reason for the medical malpractice claim The reporting
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entity nust use the sanme allegation group and act or om ssion codes
used for mandatory reporting to the national practitioner data bank
and

(12) Any other claimrelated data the conm ssioner determnes to be
necessary to nonitor the nedical mal practice marketplace, if such data
are reported:

(a) To the national practitioner data bank; or

(b) Voluntarily by nmenbers of the physician insurers association of
Anmerica as part of the association's data-sharing project.

NEW SECTION. Sec. 204. The conmm ssioner nust prepare aggregate
statistical summaries of closed clains based on data submtted under
section 202 of this act.

(1) At a mnimum the comm ssioner nmust sunmarize data by cal endar
year and cal endar/i ncident year. The comm ssioner nmay al so decide to
display data in other ways if the comm ssioner:

(a) Protects information as required under section 206(2) of this
act; and

(b) Exenpts from di sclosure data described in RCW42.56.400(11).

(2) The summaries nust be available by April 30th of each year,
unl ess the comm ssioner notifies legislative commttees by March 15th
that data are not available and informs the commttees when the
summaries wll be conpl eted.

(3) Information included in an individual closed claim report
submtted by an insuring entity, self-insurer, provider, or facility
under this chapter is confidential and exenpt from public disclosure,
and the comm ssioner nust not nmake these data available to the public.

NEW SECTI ON. Sec. 205. Beginning in 2010, the comm ssioner nust
prepare an annual report that summarizes and anal yzes the cl osed claim
reports for nedical malpractice filed under sections 202 and 209 of
this act and the annual financial reports filed by authorized insurers
witing medical mal practice insurance in this state. The comm ssioner
nmust conplete the report by June 30th, unless the conm ssioner notifies
| egislative commttees by June 1st that data are not avail able and
informs the commttees when the sunmaries will be conpl eted.

(1) The report must include:
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(a) An analysis of reported closed clains from prior years for
whi ch data are collected. The analysis nust show

(i) Trends in the frequency and severity of claim paynents;

(1i) A conparison of econom c and noneconom ¢ danages;

(tit) A distribution of allocated |oss adjustnent expenses and
ot her | egal expenses;

(tv) The types of mnmedical malpractice for which clains have been
pai d; and

(v) Any other information the comm ssioner finds relevant to trends
in nmedical malpractice closed clains if the conm ssioner:

(A) Protects information as required under section 206(2) of this
act; and

(B) Exenpts fromdisclosure data described in RCW42.56.400(11);

(b) An analysis of the nedical malpractice insurance market in
Washi ngton state, including:

(i) An analysis of the financial reports of the authorized insurers
with a conbined market share of at |east ninety percent of direct
written nedical mal practice premumin Washington state for the prior
cal endar year;

(i) Aloss ratio analysis of nedical nal practice insurance witten
i n Washi ngton state; and

(tit) A profitability analysis of the authorized insurers wth a
conbi ned market share of at |east ninety percent of direct witten
nmedi cal mal practice prem umin Washington state for the prior cal endar
year;

(c) A conparison of loss ratios and the profitability of nedica
mal practice insurance in Washington state to other states based on
financial reports filed wth the national association of insurance
comm ssioners and any other source of information the comm ssioner
deens rel evant; and

(d) A summary of the rate filings for nedical mal practice that have
been approved by the comm ssioner for the prior calendar vyear,
including an analysis of the trend of direct incurred |osses as
conpared to prior years.

(2) The conm ssioner must post reports required by this section on
the internet no later than thirty days after they are due.

(3) The conmm ssioner may adopt rules that require insuring entities
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and self-insurers required to report under section 202 of this act and
subsection (1)(a) of this section to report data related to:

(a) The frequency and severity of closed clains for the reporting
period; and

(b) Any other closed claiminformation that hel ps the comm ssi oner
nmoni tor | osses and cl ai m devel opnent patterns in the Washi ngton state
medi cal mal practice insurance market.

NEW SECTION. Sec. 206. The conm ssioner nust adopt all rules
needed to inplenent this chapter. The rules nust:

(1) ldentify which insuring entity or self-insurer has the primry
obligation to report a closed clai mwhen nore than one insuring entity
or self-insurer is providing nedical nalpractice |liability coverage to
a single health care provider or a single health care facility that has
been naned in a claim

(2) Protect information that, alone or in conbination with other
data, could result in the ability to identify a claimnt, health care
provider, health care facility, or self-insurer involved in a
particular claimor collection of clains; and

(3) Specify standards and nethods for the reporting by claimants,
insuring entities, self-insurers, facilities, and providers.

NEW SECTION. Sec. 207. (1) 1If the national association of
i nsurance comm ssioners adopts revised nodel statistical reporting
standards for nedical nmalpractice insurance, the conm ssioner mnust
anal yze the new reporting standards and report this information to the
| egi sl ature, as follows:

(a) An analysis of any differences between the nodel reporting
st andar ds and:

(1) Sections 201 through 206 of this act; and

(1i) Any statistical plans that the conm ssioner has adopted under
RCW 48. 19. 370; and

(b) Recommendations, if any, about |egislative changes necessary to
i npl emrent the nodel reporting standards.

(2) The comm ssioner must submt the report required under
subsection (1) of this section to the following |legislative commttees
by the first day of Decenber in the year after the national association
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of insurance conmm ssioners adopts new nodel nedical malpractice
reporting standards:

(a) The house of representatives commttees on health care;
financial institutions and insurance; and judiciary; and

(b) The senate committees on health and | ong-term care; financi al
institutions, housing and consuner protection; and judiciary.

NEW SECTION. Sec. 208. This chapter does not anend or nodify the
statistical reporting requirenments that apply to insurers under RCW
48. 19. 370.

NEW SECTION. Sec. 209. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) As used in this section:

(a) "dain has the sane neaning as in section 201(1) of this act.

(b) "Caimant” has the same nmeaning as in section 201(2) of this
act .

(c) "Comm ssioner"” has the sane neaning as in section 201(4) of
this act.

(d) "Medical mal practice" has the sane neaning as in section 201(9)
of this act.

(2)(a) For clainms settled or otherw se disposed of on or after
January 1, 2008, the claimant or his or her attorney nust report data
to the comm ssioner if any action filed under this chapter results in
a final:

(i) Judgnent in any anount;

(1i) Settlenment or paynment in any anmount; or

(1i1) Disposition resulting in no indemity paynent.

(b) As used in this subsection, "data" neans:

(1) The date of the incident of nedical malpractice that was the
princi pal cause of the action;

(i1i) The principal county in which the incident of nedical
mal practi ce occurred;

(ti1) The date of suit, if filed,;

(tv) The injured person's sex and age on the incident date; and

(v) Specific information about the disposition, judgnent, or
settl enment, including:

(A) The date and amount of any judgnent or settlenent;
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(B) Court costs;
(C Attorneys' fees; and
(D) Costs of expert w tnesses.

Sec. 210. RCW42.56.400 and 2005 ¢ 274 s 420 are each anended to
read as foll ows:

The followng information relating to insurance and financial
institutions is exenpt fromdisclosure under this chapter:

(1) Records maintained by the board of industrial insurance appeals
that are related to appeals of crime victins' conpensation clains filed
with the board under RCW 7. 68. 110;

(2) Information obtained and exenpted or wthheld from public
i nspection by the health care authority under RCW 41.05.026, whether
retained by the authority, transferred to another state purchased
health care program by the authority, or transferred by the authority
to a technical review committee created to facilitate the devel opnent,
acquisition, or inplenmentation of state purchased health care under
chapter 41.05 RCW

(3) The names and individual identification data of all viators
regul ated by the insurance conm ssioner under chapter 48.102 RCW

(4) Information provided under RCW 48. 30A. 045 t hrough 48. 30A. 060;

(5 Information provided under RCW 48.05.510 through 48.05. 535,
48. 43. 200 through 48. 43. 225, 48.44.530 through 48. 44.555, and 48. 46. 600
t hrough 48. 46. 625;

(6) Informati on gat hered under chapter 19.85 RCWor RCW 34. 05. 328
that can be identified to a particul ar business;

(7) Exam nation reports and information obtained by the departnent
of financial institutions from banks under RCW 30.04. 075, from savi ngs
banks under RCW 32.04. 220, from savings and | oan associ ati ons under RCW
33.04. 110, fromcredit unions under RCW 31.12.565, from check cashers
and sellers under RCW 31.45.030(3), and from securities brokers and
i nvest nent advi sers under RCW 21.20.100, all of which is confidenti al
and privileged information;

(8) Information provided to the insurance comm ssioner under RCW
48.110. 040(3) ;

(9) Docunents, materials, or infornmation obtained by the insurance
conmi ssi oner under RCW 48.02.065, all of which are confidential and
privileged; ((and))
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(10) Confidential proprietary and trade secret information provided
to the comm ssioner wunder RCW 48.31C 020 through 48.31C 050 and
48. 31C. 070;__and

(11) Data filed under sections 202, 203, 205, and 209 of this act
that, alone or in conbination with any other data, nay reveal the
identity of a claimant, health care provider, health care facility,
insuring entity, or self-insurer involved in a particular claimor a
collection of clainms. For the purposes of this subsection:

(a) "daimant" has the sanme neaning as in section 201(2) of this
act .

(b) "Health care facility" has the sane neaning as in section
201(6) of this act.

(c) "Health care provider" has the sane neaning as in section
201(7) of this act.

(d) "lInsuring entity" has the sane neaning as in section 201(8) of
this act.

(e) "Self-insurer" has the sane neaning as in section 201(11) of
this act.

Underwriting Standards

NEW SECTION. Sec. 211. A new section is added to chapter 48.18
RCWto read as foll ows:

(1) For the purposes of this section:

(a) "Affiliate" has the same neaning as in RCW48. 31B. 005(1).

(b) "daint means a denmand for nonetary damages by a cl ai mant.

(c) "Claimant" neans a person, including a decedent's estate, who
i s seeking or has sought nonetary danages for injury or death caused by
medi cal nmal practi ce.

(d) "Tier" has the sanme nmeaning as in RCW48.18.545(1)(h).

(e) "Underwrite" or "underwiting"” nmeans the process of selecting,
rejecting, or pricing a risk, and includes each of these activities:

(1) Evaluation, selection, and classification of risk, including
placing a risk with an affiliate insurer that has higher rates and/or
rating plan conponents that will result in higher prem uns;

(1i) Application of classification plans, rates, rating rules, and
rating tiers to an insured risk; and

(1i1) Determning eligibility for:
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(A) I nsurance coverage provisions;

(B) Hi gher policy limts; or

(© Prem um paynent pl ans.

(2) During each underwiting process, an insurer may consider the
followng factors only in conbination wth other substantive
underwriting factors:

(a) An insured has inquired about the nature or scope of coverage
under a nedical mal practice insurance policy;

(b) An insured has notified their insurer about an incident that
may be covered under the terns of their nedical mal practice insurance
policy, and that incident does not result in a claim or

(c) A claim nmade against an insured was closed by the insurer
wi t hout paynment. An insurer may consider the effect of nmultiple clains
if they have a significant effect on the insured' s risk profile.

(3) If any underwiting activity related to the insured s risk
profile results in higher premuns as descri bed under subsection (1)(e)
(1) and (ii) of this section or reduced coverage as described under
subsection (1)(e)(iii) of this section, the insurer nust provide
witten notice to the insured, in clear and sinple |anguage, that
describes the significant risk factors which led to the underwiting
action. The comm ssioner nust adopt rules that define the conponents
of arisk profile that require notice under this subsection.

Sec. 212. RCW48.18.290 and 1997 ¢ 85 s 1 are each anended to read
as foll ows:

(1) Cancellation by the insurer of any policy which by its terns is
cancel lable at the option of the insurer, or of any binder based on
such policy which does not contain a clearly stated expiration date,
may be effected as to any interest only upon conpliance wth the
fol | ow ng:

(a) ((WHiten—netiee—of—such—canceHation—acconpani-ed—by—the

| I for I ] e I 1 ed I
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Hvedays—prtor—to—such—dater)) For all insurance policies other than

nedical malpractice insurance policies or fire insurance policies
cancel ed under RCW 48. 53. 040:

(i) The insurer nust deliver or mail witten notice of cancellation
to the nanmed insured at least forty-five days before the effective date
of the cancellation; and

(ii) The cancellation notice nust include the insurer's actual
reason for canceling the policy.

(b) For nedical malpractice insurance policies:

(i) The insurer nust deliver or mil witten notice of the
cancellation to the nanmed insured at least ninety days before the
effective date of the cancellation; and

(ii) The cancellation notice nust include the insurer's actual
reason for canceling the policy and describe the significant risk
factors that led to the insurer's underwiting action, as defined under
section 211(1)(e) of this act.

(c) If an insurer cancels a policy described under (a) or (b) of
this subsection for nonpaynent of premum the insurer nust deliver or
mail the cancellation notice to the naned insured at |east ten days
before the effective date of the cancellation.

(d) If an insurer cancels a fire insurance policy under RCW
48.53. 040, the insurer nust deliver or mail the cancellation notice to
the nanmed insured at least five days before the effective date of the
cancel l ati on.

(e) Like notice nmust also be so delivered or mailed to each
nort gagee, pledgee, or other person shown by the policy to have an
interest in any | oss which may occur thereunder. For purposes of this
subsection (1) ((&b)y)) (e), "delivered" includes electronic transmttal,
facsimle, or personal delivery.

(2) The mailing of any such notice shall be effected by depositing
it in a sealed envelope, directed to the addressee at his or her | ast
address as known to the insurer or as shown by the insurer's records,
with proper prepaid postage affixed, in a letter depository of the
United States post office. The insurer shall retainin its records any
such itemso nailed, together with its envel ope, which was returned by
the post office upon failure to find, or deliver the mailing to, the
addr essee.
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(3) The affidavit of the individual making or supervising such a
mai | ing, shall constitute prima facie evidence of such facts of the
mailing as are therein affirnmed.

(4) The portion of any premum paid to the insurer on account of
the policy, unearned because of the cancellation and in amunt as
conmputed on the pro rata basis, nust be actually paid to the insured or
other person entitled thereto as shown by the policy or by any
endor senent thereon, or be nmailed to the insured or such person as soon
as possible, and no |later than forty-five days after the date of notice
of cancellation to the insured for honeowners', dwelling fire, and
private passenger auto. Any such paynent may be nade by cash, or by
check, bank draft, or noney order.

(5) This section shall not apply to contracts of life or disability
i nsurance w thout provision for cancellation prior to the date to which
prem uns have been paid, or to contracts of insurance procured under
t he provisions of chapter 48.15 RCW

Sec. 213. RCW 48. 18. 2901 and 2002 ¢ 347 s 1 are each anended to
read as foll ows:

(1) Each insurer ((shatH—beregquired+toe)) nust renew any ((eentraet
ef)) insurance policy subject to RCW 48.18.290 unless one of the

foll ow ng situations exists:

(i) For all insurance policies subject to RCW48.18.290(1)(a):

(A) The insurer nust deliver or mail witten notice of nonrenewal
to the nanmed insured at least forty-five days before the expiration
date of the policy; and

(B) The notice nust include the insurer's actual reason for
refusing to renew the policy.

(ii) For nedical malpractice insurance policies subject to RCW
48. 18. 290( 1) (b):

(A) The insurer nust deliver or mil witten notice of the
nonrenewal to the nanmed insured at least ninety days before the
expiration date of the policy; and
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(B) The notice nust include the insurer's actual reason for
refusing to renew the policy and describe the significant risk factors
that led to the insurer's underwiting action, as defined under section
211(1)(e) of this act;

(b) At |east twenty days prior to its expiration date, the insurer
has comruni cated, either directly or through its agent, its wllingness
to renew in witing to the naned insured and has included in that
witing a statenent of the anount of the prem um or portion thereof
required to be paid by the insured to renew the policy, and the insured
fails to discharge when due his or her obligation in connection with
t he paynent of such prem umor portion thereof;

(c) The insured has procured equivalent coverage prior to the
expiration of the policy period,

(d) The contract is evidenced by a witten binder containing a
clearly stated expiration date which has expired according to its
terns; or

(e) The contract clearly states that it is not renewable, and is
for a specific line, subclassification, or type of coverage that is not
offered on a renewabl e basis. This subsection (1)(e) does not restrict
the authority of the insurance comm ssioner under this code.

(2) Any insurer failing to include in the notice required by
subsection (1)(b) of this section the anount of any increased prem um
resulting from a change of rates and an explanation of any change in
the contract provisions shall renew the policy if so required by that
subsection according to the rates and contract provisions applicable to
the expiring policy. However, renewal based on the rates and contract
provi sions applicable to the expiring policy shall not prevent the
i nsurer from maki ng changes in the rates and/or contract provisions of
the policy once during the termof its renewal after at |east twenty
days' advance notice of such change has been given to the naned
i nsur ed.

(3) Renewal of a policy shall not constitute a waiver or estoppel
with respect to grounds for cancellation which existed before the
effective date of such renewal, or with respect to cancellation of fire
policies under chapter 48.53 RCW

(4) "Renewal" or "to renew' neans the issuance and delivery by an
insurer of a contract of insurance replacing at the end of the contract
period a contract of insurance previously issued and delivered by the
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same insurer, or the issuance and delivery of a certificate or notice
extending the term of a contract beyond its policy period or term
However, (a) any contract of insurance with a policy period or term of
six months or |ess whether or not nmade continuous for successive terns
upon the paynent of additional premuns shall for the purpose of RCW
48.18. 290 and 48. 18. 293 through 48. 18. 295 be considered as if witten
for a policy period or termof six nonths; and (b) any policy witten
for a termlonger than one year or any policy with no fixed expiration
date, shall, for the purpose of RCW 48.18.290 and 48.18.293 through
48. 18. 295, be considered as if witten for successive policy periods or
terms of one year.

(5 A mdterm blanket reduction in rate, approved by the
comm ssi oner, for nedical mal practice insurance shall not be consi dered
a renewal for purposes of this section.

Prior Approval of Medical Ml practice Insurance Rates

Sec. 214. RCW 48.18.100 and 2005 c 223 s 8 are each anended to
read as foll ows:

(1) No insurance policy form or application form where witten
application is required and is to be attached to the policy, or printed
l[ife or disability rider or endorsenment form may be issued, delivered,
or used unless it has been filed wth and approved by the conm ssioner.
This section does not apply to:

(a) Surety bond forns;

(b) Fornms filed under RCW 48. 18. 103;

(c) Fornms exenpted from filing requirenents by the comm ssioner
under RCW 48. 18. 103;

(d) Manuscript policies, riders, or endorsenents of unique
character designed for and used with relation to insurance upon a
particul ar subject; or

(e) Contracts of insurance procured under the provisions of chapter
48. 15 RCW

(2) Every such filing containing a certification, in a form
approved by the comm ssioner, by either the chief executive officer of
the insurer or by an actuary who is a nenber of the Anerican acadeny of
actuaries, attesting that the filing conplies with Title 48 RCW and
Title 284 of the Washington Admnistrative Code, nay be used by the
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insurer imediately after filing wth the comm ssioner. The
comm ssioner nmay order an insurer to cease using a certified form upon
the grounds set forth in RCWA48.18.110. This subsection does not apply
to certain types of policy forns designated by the conm ssioner by
rule.

(3) Except as provided in RCW48.18.103, every filing that does not
contain a certification pursuant to subsection (2) of this section nust
be made not less than thirty days in advance of issuance, delivery, or
use. At the expiration of the thirty days, the filed form shall be
deened approved unless prior thereto it has been affirmatively approved
or disapproved by order of the conmm ssioner. The comm ssioner may
extend by not nore than an additional fifteen days the period within
which he or she may affirmatively approve or disapprove any form by
giving notice of the extension before expiration of the initial thirty-
day period. At the expiration of the period that has been extended,
and in the absence of prior affirmative approval or disapproval, the
form shall be deened approved. The conmm ssioner may w thdraw any
approval at any tinme for cause. By approval of any formfor imedi ate
use, the conmm ssioner may waive any unexpired portion of the initial
thirty-day waiting period.

(4) The conm ssioner's order disapproving any formor wthdraw ng
a previous approval nust state the grounds for disapproval.

(5 No form may know ngly be issued or delivered as to which the
comm ssioner's approval does not then exist.

(6) The conm ssioner may, by rule, exenpt fromthe requirenents of
this section any class or type of insurance policy fornms if filing and
approval is not desirable or necessary for the protection of the
public.

(7) Every nenber or subscriber to a rating organizati on nust adhere
to the formfilings nade on its behalf by the organization. Deviations
from the organization are permtted only when filed wth the
conmi ssioner in accordance with this chapter.

(8) Medical malpractice insurance formfilings are subject to the
provisions of this section.

Sec. 215. RCW 48.18.103 and 2005 ¢ 223 s 9 are each anended to
read as foll ows:
(1) It is the intent of the legislature to assist the purchasers of
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comercial property casualty insurance by allowng policies to be
i ssued nore expeditiously and provide a nore conpetitive nmarket for
forns.

(2) Commercial property casualty policies my be issued prior to
filing the forns.

(3) Al commercial property casualty forns nust be filed with the
commi ssioner within thirty days after an insurer issues any policy
using them This subsection does not apply to:

(a) Types or classes of forns that the comm ssioner exenpts from
filing by rule; and

(b) Manuscript policies, riders, or endorsenents of unique
character designed for and used with relation to insurance upon a
particul ar subject.

(4) If, within thirty days after a comercial property casualty
formhas been filed, the conm ssioner finds that the form does not neet
the requirenents of this chapter, the conm ssioner shall disapprove the
form and give notice to the insurer or rating organization that mde
the filing, specifying howthe formfails to neet the requirenents and
stating when, within a reasonable period thereafter, the formshall be
deemed no | onger effective. The conm ssioner may extend the tine for
review an additional fifteen days by giving notice to the insurer prior
to the expiration of the original thirty-day period.

(5) Upon a final determ nation of a disapproval of a policy form
under subsection (4) of this section, the insurer nust anmend any
previously issued disapproved form by endorsenent to conply with the
conmi ssioner's di sapproval .

(6) For purposes of this section, "commercial property casualty"
means insurance pertaining to a business, profession, occupation,
nonprofit organization, or public entity for the |ines of property and
casualty insurance defined in RCW48.11. 040, 48.11. 050, 48.11.060, or
48. 11. 070, but does not nean nedical mal practice insurance.

(7) Except as provided in subsection (5) of this section, the
di sapproval shall not affect any contract made or issued prior to the
expiration of the period set forth in the notice of disapproval.

(8) Every nenber or subscriber to a rating organizati on nust adhere
to the formfilings nmade on its behalf by the organi zation. An insurer
may deviate fromforns filed on its behalf by an organi zation only if

2SHB 2292. SL p. 48



a b~ W N

©O© 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

the insurer files the forms with the conm ssioner in accordance with
this chapter.

(9) In the event a hearing is held on the actions of the
comm ssi oner under subsection (4) of this section, the burden of proof
shal |l be on the comm ssioner.

Sec. 216. RCW 48.19.043 and 2003 c 248 s 7 are each anended to
read as foll ows:

(1) It is the intent of the legislature to assist the purchasers of
comercial property casualty insurance by allowing policies to be
i ssued nore expeditiously and provide a nore conpetitive nmarket for
rates.

(2) Notwi t hstandi ng the provisions of RCW48.19.040(1), conmerci al
property casualty policies nmay be issued prior to filing the rates.
Al comrercial property casualty rates shall be filed with the
commi ssioner within thirty days after an insurer issues any policy
usi ng them

(3) If, within thirty days after a comrercial property casualty
rate has been filed, the comm ssioner finds that the rate does not neet
the requirenents of this chapter, the conm ssioner shall disapprove the
filing and give notice to the insurer or rating organization that nmade
the filing, specifying how the filing fails to neet the requirenments
and stating when, within a reasonable period thereafter, the filing
shall be deened no | onger effective. The conm ssioner may extend the
time for review another fifteen days by giving notice to the insurer
prior to the expiration of the original thirty-day period.

(4) Upon a final determnation of a disapproval of a rate filing
under subsection (3) of this section, the insurer shall issue an
endorsenment changing the rate to conply wth the conmssioner's
di sapproval fromthe date the rate is no |onger effective.

(5) For purposes of this section, "commercial property casualty"
means insurance pertaining to a business, profession, occupation,
nonprofit organi zation, or public entity for the |ines of property and
casualty insurance defined in RCW48.11. 040, 48.11. 050, 48.11.060, or
48. 11. 070, but does not nean nedical mal practice insurance.

(6) Except as provided in subsection (4) of this section, the
di sapproval shall not affect any contract made or issued prior to the
expiration of the period set forth in the notice of disapproval.
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(7) In the event a hearing is held on the actions of the
comm ssi oner under subsection (3) of this section, the burden of proof
is on the conm ssi oner.

Sec. 217. RCW 48.19.060 and 1997 c 428 s 4 are each anended to
read as foll ows:

(1) The comm ssioner shall review a filing as soon as reasonably
possi ble after nmade, to determ ne whether it neets the requirenents of
this chapter.

(2) Except as provided in RCW48.19.070 and 48. 19. 043:

(a) No such filing shall becone effective within thirty days after
the date of filing with the comm ssioner, which period may be extended
by the comm ssioner for an additional period not to exceed fifteen days
if he or she gives notice within such waiting period to the insurer or
rating organization which made the filing that he or she needs such
additional tinme for the consideration of the filing. The conm ssioner
may, upon application and for cause shown, waive such waiting period or
part thereof as to a filing that he or she has not di sapproved.

(b) A filing shall be deened to neet the requirenments of this
chapter unless disapproved by the comm ssioner within the waiting
period or any extension thereof.

(3) Medical malpractice insurance rate filings are subject to the
provisions of this section.

PART |1l - HEALTH CARE LI ABI LI TY REFORM

Statutes of Limtations and Repose

NEW SECTION. Sec. 301. The purpose of this section and section
302 of this act is to respond to the court's decision in DeYoung V.
Provi dence Medical Center, 136 Wh.2d 136 (1998), by expressly stating
the legislature's rationale for the eight-year statute of repose in RCW
4.16. 350.

The | egislature recognizes that the eight-year statute of repose
alone may not solve the crisis in the nedical insurance industry.
However, to the extent that the eight-year statute of repose has an
effect on nedical nmalpractice insurance, that effect will tend to
reduce rather than increase the cost of mal practice insurance.
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Whet her or not the statute of repose has the actual effect of
reducing insurance costs, the legislature finds it wll provide
protection against clainms, however few, that are stale, based on
untrustworthy evidence, or that place undue burdens on defendants.

In accordance with the court's opinion in DeYoung, the |legislature
further finds that conpelling even one defendant to answer a stale
claim is a substantial wong, and setting an outer |limt to the
operation of the discovery rule is an appropriate aim

The legislature further finds that an eight-year statute of repose
is a reasonable tinme period in light of the need to balance the
interests of injured plaintiffs and the health care industry.

The legislature intends to reenact RCW4.16.350 with respect to the
ei ght-year statute of repose and specifically set forth for the court
the legislature's legitimate rationale for adopting the eight-year
statute of repose. The legislature further intends that the eight-year
statute of repose reenacted by section 302 of this act be applied to
actions comenced on or after the effective date of this section.

Sec. 302. RCW 4.16.350 and 1998 c 147 s 1 are each reenacted to
read as foll ows:

Any civil action for damages for injury occurring as a result of
health care which is provided after June 25, 1976 agai nst:

(1) A person licensed by this state to provide health care or

related services, including, but not Iimted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropract or, physi cal t her api st psychol ogi st

pharmaci st, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his
estate or personal representative;

(2) An enployee or agent of a person described in subsection (1) of
this section, acting in the course and scope of his enploynent,
including, in the event such enpl oyee or agent is deceased, his estate
or personal representative; or

(3) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in subsection (1)
of this section, including, but not limted to, a hospital, clinic
heal th mai ntenance organization, or nursing hone; or an officer,
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director, enployee, or agent thereof acting in the course and scope of
his enploynment, including, in the event such officer, director,
enpl oyee, or agent is deceased, his estate or personal representative;
based upon all eged professional negligence shall be commenced within
three years of the act or om ssion alleged to have caused the injury or
condition, or one year of the tine the patient or his representative
di scovered or reasonably should have discovered that the injury or
condi tion was caused by said act or om ssion, whichever period expires
| ater, except that in no event shall an action be commenced nore than
ei ght years after said act or om ssion: PROVI DED, That the tinme for
commencenent of an action is tolled upon proof of fraud, intentiona
conceal nent, or the presence of a foreign body not intended to have a
t herapeutic or diagnostic purpose or effect, until the date the patient
or the patient's representative has actual know edge of the act of
fraud or concealnent, or of the presence of the foreign body; the
patient or the patient's representative has one year fromthe date of
t he actual know edge in which to commence a civil action for danmnages.

For purposes of this section, notw thstanding RCW 4.16.190, the
know edge of a custodial parent or guardian shall be inputed to a
person under the age of eighteen years, and such inmputed know edge
shal | operate to bar the claimof such mnor to the sanme extent that
the claimof an adult would be barred under this section. Any action
not commenced in accordance with this section shall be barred.

For purposes of this section, with respect to care provided after
June 25, 1976, and before August 1, 1986, the know edge of a custodi al
parent or guardian shall be inputed as of April 29, 1987, to persons
under the age of eighteen years.

This section does not apply to a civil action based on intentional
conduct brought against those individuals or entities specified in this
section by a person for recovery of damages for injury occurring as a
result of childhood sexual abuse as defined in RCW4. 16. 340(5).

Sec. 303. RCW4.16.190 and 1993 ¢ 232 s 1 are each anmended to read
as follows:

(1) Unless otherwise provided in this section, if a person entitled
to bring an action nentioned in this chapter, except for a penalty or
forfeiture, or against a sheriff or other officer, for an escape, be at
the time the cause of action accrued either under the age of eighteen
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years, or inconpetent or disabled to such a degree that he or she
cannot understand the nature of the proceedi ngs, such inconpetency or
disability as determ ned according to chapter 11.88 RCW or inprisoned
on a crimnal charge prior to sentencing, the time of such disability
shall not be a part of the tinme limted for the commencenent of action.

(2) Subsection (1) of this section with respect to a person under
the age of eighteen years does not apply to the tine limted for the
commencenent of an action under RCW 4. 16. 350.

Certificate of Merit

NEW SECTION. Sec. 304. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) I'n an action against an individual health care provider under
this chapter for personal injury or wongful death in which the injury
is alleged to have been caused by an act or om ssion that violates the
accepted standard of care, the plaintiff nust file a certificate of

merit at the time of commencing the action. If the action is comenced
within forty-five days prior to the expiration of the applicable
statute of limtations, the plaintiff nust file the certificate of

merit no later than forty-five days after commenci ng the action.

(2) The certificate of nmerit nust be executed by a health care
provi der who neets the qualifications of an expert in the action. |If
there is nore than one defendant in the action, the person comrencing
the action nust file a certificate of nmerit for each defendant.

(3) The certificate of mnmerit nust contain a statenment that the
person executing the certificate of nerit believes, based on the
information known at the tinme of executing the certificate of nerit,
that there is a reasonable probability that the defendant's conduct did
not follow the accepted standard of care required to be exercised by
t he def endant.

(4) Upon notion of the plaintiff, the court may grant an additi onal
period of tinme to file the certificate of nerit, not to exceed ninety
days, if the court finds there is good cause for the extension.

(5 (a) Failure to file a certificate of nerit that conplies with
the requirenents of this section is grounds for dism ssal of the case.

(b) If a case is dismssed for failure to file a certificate of
merit that conplies with the requirements of this section, the filing
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of the claimagainst the health care provider shall not be used agai nst
the health care provider in professional liability insurance rate
setting, personal «credit history, or professional |icensing and
credenti al i ng.

Vol untary Arbitration

NEW SECTION. Sec. 305. This chapter applies to any cause of
action for damages for personal injury or wongful death based on
al | eged professional negligence in the provision of health care where
all parties to the action have agreed to submt the dispute to
arbitration under this chapter in accordance with the requirenents of
section 306 of this act.

NEW SECTION. Sec. 306. (1) Parties in an action covered under
section 305 of this act may elect to submt the dispute to arbitration
under this chapter in accordance with the requirenents in this section.

(a) Aclaimant may elect to submt the dispute to arbitration under
this chapter by including such election in the conplaint filed at the
commencenent of the action. A defendant may elect to submt the
di spute to arbitration under this chapter by including such election in
the defendant's answer to the conplaint. The dispute will be submtted
to arbitration under this chapter only if all parties to the action
elect to submt the dispute to arbitration

(b) If the parties do not initially elect to submt the dispute to
arbitration in accordance with (a) of this subsection, the parties may
make such an election at any tinme during the pendency of the action by
filing a stipulation with the court in which all parties to the action
agree to submt the dispute to arbitration under this chapter.

(2) A party that does not initially elect to submt a dispute to
arbitration under this chapter nust file a declaration with the court
that neets the follow ng requirenents:

(a) In the case of a claimant, the declaration nust be filed at the
time of comencing the action and nust state that the attorney
representing the claimnt presented the claimant with a copy of the
provisions of this chapter before conmmencing the action and that the
claimant elected not to submt the dispute to arbitration under this
chapter; and

2SHB 2292. SL p. 54



D 01~ W DN PP

10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(b) I'n the case of a defendant, the declaration nust be filed at
the time of filing the answer and nust state that the attorney
representing the defendant presented the defendant with a copy of the
provisions of this chapter before filing the defendant's answer and
that the defendant elected not to submt the dispute to arbitration
under this chapter

NEW SECTION. Sec. 307. (1) An arbitrator shall be selected by
agreenent of the parties no later than forty-five days after: (a) The
date all defendants elected arbitration in the answer where the parties
el ected arbitration in the initial conplaint and answer; or (b) the
date of the stipulation where the parties agreed to enter into
arbitration after the comencenent of the action through a stipulation
filed with the court. The parties nay agree to select nore than one
arbitrator to conduct the arbitration.

(2) If the parties are unable to agree to an arbitrator by the tine
specified in subsection (1) of this section, each side may submt the
names of three arbitrators to the court, and the court shall select an
arbitrator fromanong the submtted nanes within fifteen days of being
notified that the parties are unable to agree to an arbitrator. | f
none of the parties submt any nanmes of potential arbitrators, the
court shall select an arbitrator.

NEW SECTION. Sec. 308. The arbitrator nmay conduct the arbitration
in such manner as the arbitrator considers appropriate so as to aid in
the fair and expeditious disposition of the proceeding subject to the
requi renents of this section and section 309 of this act.

(1)(a) Except as provided in (b) of this subsection, each party is
entitled to two experts on the issue of liability, two experts on the
i ssue of damamges, and one rebuttal expert.

(b) Where there are nultiple parties on one side, the arbitrator
shall determ ne the nunber of experts that are allowed based on the
m ni mum nunber of experts necessary to ensure a fair and economc
resol ution of the action.

(2)(a) Unless the arbitrator determ nes that excepti onal
circunstances require additional discovery, each party is entitled to
the foll ow ng discovery fromany other party:

(i) Twenty-five interrogatories, including subparts;
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(1i) Ten requests for adm ssion; and

(ti1) I'n accordance with applicable court rules:

(A) Requests for production of docunents and things, and for entry
upon | and for inspection and other purposes; and

(B) Requests for physical and nental exam nations of persons.

(b) The parties shall be entitled to the foll owi ng depositions:

(i) Depositions of parties and any expert that a party expects to
call as a wtness. Except by order of the arbitrator for good cause
shown, the length of the deposition of a party or an expert wtness
shall be limted to four hours.

(1i) Depositions of other wtnesses. Unless the arbitrator
det erm nes t hat excepti onal ci rcunst ances require addi ti ona
depositions, the total nunber of depositions of persons who are not
parties or expert witnesses is limted to five depositions per side,
each of which may last no longer than two hours in |ength. In the
deposition of a fact wtness, each side is entitled to exam ne for one
hour of the deposition.

(3) An arbitrator may issue a subpoena for the attendance of a
wi tness and for the production of records and other evidence at any
hearing and may adm ni ster oaths. A subpoena nmust be served in the
manner for service of subpoenas in a civil action and, upon notion to
the court by a party to the arbitration proceeding or the arbitrator,
enforced in the manner for enforcenent of subpoenas in a civil action.

NEW SECTION. Sec. 309. (1) An arbitration under this chapter
shall be conducted according to the tinme frames specified in this
section. The tinme franmes provided in this section run from the date
all defendants have agreed to arbitration in their answers where the
parties elected arbitration in the initial conplaint and answer, and
from the date of the execution of the stipulation where the parties
agreed to enter into arbitration after the comencenent of the action
through a stipulation filed with the court. The arbitrator shall issue
a case scheduling order in every case specifying the dates by which the
requi renents of (b) through (f) of this subsection nust be conpl et ed.

(a) Wthin forty-five days, the claimant shall provide stipulations
for all relevant nedical records to the defendants.

(b) Wthin one hundred twenty days, the claimnt shall disclose to
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t he defendants the names and curriculumvitae or other docunentation of
qual i fications of any expert the claimant expects to call as a w tness.

(c) Wthin one hundred forty days, each defendant shall disclose to
the claimants the nanmes and curriculumvitae or other docunentation of
qualifications of any expert the defendant expects to call as a
W t ness.

(d) Wthin one hundred sixty days, each party shall disclose to the
ot her parties the nanme and curriculumvitae or other docunentation of
qualifications of any rebuttal expert the party expects to call as a
W t ness.

(e) Wthin two hundred forty days, all discovery shall be
conpl et ed.

(f) Wthin two hundred seventy days, the arbitration hearing shal
comrence subject to the limted authority of the arbitrator to extend
t hi s deadli ne under subsection (2) of this section.

(2) It is the express public policy of the |egislature that
arbitration hearings under this chapter be comenced no later than
twelve nonths after the parties elect to submt the dispute to
arbitration. The arbitrator my grant a continuance of the
commencenent of the arbitration hearing to a date nore than twelve
nmonths after the parties elect to submt the dispute to arbitration
only where a party shows that exceptional circunstances create an undue
and unavoi dabl e hardship on the party.

NEW SECTI ON. Sec. 310. (1) The arbitrator shall issue a decision
in witing and signed by the arbitrator within fourteen days after the
conpletion of the arbitration hearing and shall pronptly deliver a copy
of the decision to each of the parties or their attorneys.

(2) The arbitrator may not nmake an award of damages under this
chapter that exceeds one mllion dollars for both economc and
noneconom ¢ danmages.

(3) The arbitrator may not nmake an award of damages under this
chapter under a theory of ostensible agency liability.

(4) Wth or without the request of a party, the arbitrator shal
review the reasonabl eness of each party's attorneys' fees taking into
account the factors enunerated in RCW 4. 24. 005.

(5) The fees and expenses of the arbitrator shall be paid by the
nonprevailing parti es.
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NEW SECTION. Sec. 311. After a party to the arbitration
proceedi ng receives notice of a decision, the party may file a notion
with the court for a judgnment in accordance with the decision, at which
tinme the court shall issue such a judgnent unless the decision is
nodi fied, corrected, or vacated as provided in section 312 of this act.

NEW SECTION.  Sec. 312. There is no right to a trial de novo on an
appeal of the arbitrator's decision. An appeal of the arbitrator's
decision is limted to the bases for appeal provided in RCW
7.04A. 230(1) (a) through (d) and 7.04A. 240, or equivalent provisions in
a successor statute.

NEW SECTI ON.  Sec. 313. The provisions of chapter 7.04A RCWdo not
apply to arbitrations conducted under this chapter except to the extent
specifically provided in this chapter.

Mandat ory Medi ati on

Sec. 314. RCW 7.70.100 and 1993 c 492 s 419 are each anmended to
read as foll ows:

(1) No action based upon a health care provider's professiona
negligence may be commenced unless the defendant has been given at
| east ninety days' notice of the intention to commence the action. |f
the notice is served within ninety days of the expiration of the
applicable statute of limtations, the tine for the comencenent of the
action nust be extended ninety days fromthe service of the notice.

(2) The provisions of subsection (1) of this section are not
applicable with respect to any defendant whose nane is unknown to the
plaintiff at the tinme of filing the conplaint and who is identified
therein by a fictitious nane.

(3) After the filing of the ninety-day presuit notice, and before
a superior court trial, all causes of action, whether based in tort,
contract, or otherw se, for damages arising frominjury occurring as a
result of health care provided after July 1, 1993, shall be subject to
mandat ory nediation prior to trial except as provided in subsection (6)
of this section.

((2)) (4) The suprene court shall by rule adopt procedures to
i npl ement mandatory nediation of actions under this chapter. The
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((res—shalt)) inplenentation contenplates the adoption of rules by
the suprene court which wll require nmandatory nediation wthout
exception unl ess subsection (6) of this section applies. The rules on
mandatory nedi ation shall address, at a m ni mum

(a) Procedures for the appointnent of, and qualifications of,
medi ators. A nediator shall have experience or expertise related to
actions arising frominjury occurring as a result of health care, and
be a nmenber of the state bar association who has been admtted to the
bar for a mnimumof five years or who is a retired judge. The parties
may stipulate to a nonlawer nediator. The court my prescribe
additional qualifications of nediators;

(b) Appropriate limts on the anount or nmanner of conpensation of
medi at or s;

(c) The nunber of days following the filing of a claimunder this
chapter within which a nediator nust be sel ected;

(d) The nethod by which a nediator is selected. The rule shal
provide for designation of a nediator by the superior court if the
parties are unable to agree upon a nedi ator;

(e) The nunber of days following the selection of a nediator within
whi ch a medi ati on conference nust be held,;

(f) A nmeans by which nediation of an action under this chapter may
be waived by a nediator who has determned that the claim is not
appropriate for nediation; and

(g) Any other matters deened necessary by the court.

((63))) (5) Mediators shall not inpose discovery schedul es upon the
parti es.

(6) The nmandatory nedi ation requirenent of subsection (4) of this
section does not apply to an action subject to mandatory arbitration
under chapter 7.06 RCW or to an action in which the parties have
agreed, subsequent to the arisal of the claim to submt the claimto
arbitration under chapter 7.04A or 7.-- (sections 305 through 313 of
this act) RCW

(7) The inplenentation also contenplates the adoption of a rule by
the suprene court for procedures for the parties to certify to the
court the manner of nediation used by the parties to conply with this
section.
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Col | ateral Sources

Sec. 315. RCW 7.70.080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each
anmended to read as foll ows:

Any party may present evidence to the trier of fact that the
((pattent)) plaintiff has already been conpensated for the injury
conpl ai ned of from any source except the assets of the ((patient—hts))
plaintiff, the plaintiff's representative, or ((h+s)) the plaintiff's
i mredi at e fami | y((;—er—i-Asurance—purchasedwith-such-assets)). 1In the
event such evidence is admtted, the plaintiff may present evidence of
an obligation to repay such conpensation and evidence of any anount
paid by the plaintiff, or his or her representative or imediate

famly, to secure the right to the conpensation. ((+asurancebargained

w O - way

purechased—wththeassets—oftheenployee—)) Conpensation as used in
this section shall nean paynent of noney or other property to or on
behalf of the ((pat+ent)) plaintiff, rendering of services to the
((pati+ent)) plaintiff free of charge to the ((pattent)) plaintiff, or
i ndemmi fication of expenses incurred by or on behalf of the ((pat+ent))
plaintiff. Notwi t hst andi ng this section, evidence of conpensation by
a defendant health care provider nmay be offered only by that provider.

Preventing Frivol ous Lawsuits

NEW SECTI ON.  Sec. 316. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action under this section, an attorney that has drafted, or
assisted in drafting and filing an action, counterclaim cross-claim
third-party claim or a defense to a claim upon signature and filing,
certifies that to the best of the party's or attorney's know edge,
information, and belief, formed after reasonable inquiry it is not
frivolous, and is well grounded in fact and is warranted by existing
law or a good faith argunment for the extension, nodification, or
reversal of existing law, and that it is not interposed for any
I nproper purpose, such as to harass or to cause frivolous litigation.
If an action is signed and filed in violation of this rule, the court,
upon notion or upon its own initiative, may inpose upon the person who
signed it, a represented party, or both, an appropriate sanction, which
may include an order to pay to the other party or parties the anount of
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t he reasonabl e expenses incurred because of the filing of the action,
counterclaim cross-claim third-party claim or a defense to a claim
including a reasonable attorney fee. The procedures governing the
enforcenment of RCW4.84.185 shall apply to this section.

PART |V - M SCELLANEQUS PROVI SI ONS

NEW SECTI ON.  Sec. 401. Part headi ngs and subheadings used in this
act are not any part of the | aw

NEW SECTION. Sec. 402. (1) Sections 105 through 108 and 110 of
this act constitute a new chapter in Title 70 RCW

(2) Sections 201 through 208 of this act constitute a new chapter
in Title 48 RCW

(3) Sections 305 through 313 of this act constitute a new chapter
in Title 7 RCW

NEW SECTION. Sec. 403. Sections 211, 212, and 213 of this act
apply to insurance policies issued or renewed on or after January 1,
2007.

NEW SECTION. Sec. 404. Section 111 of this act expires July 1,
2006.

NEW SECTI ON. Sec. 405. Sections 112 and 210 of this act take
effect July 1, 2006.

NEW SECTION. Sec. 406. |If specific funding for the purposes of
sections 105 through 112 of this act, referencing sections 105 through
112 of this act by bill or chapter nunber and section nunbers, is not
provi ded by June 30, 2006, in the omi bus appropriations act, sections
105 through 112 of this act are null and void.

NEW SECTION. Sec. 407. |If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
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